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f*^*'*> ing appeal «••••• •••.•••• •••.•••• 

JxtstbTitbb #••#•••• What is a •«•••••• •••«#••• #••••••• 

K 

Ekown Heib •••••••# Curator may be legally sent into possession of an estate to 

which there may be an heir^ but who is unknown • • • » 4 • 
f Do* •••••«•• Whatisa ••.••••# •••••••• •••••••• 


181 
187 

191 

11 

84 


198 
195 


Lahd • • • • f • • • Purchased at the Bar^ but of which possession was not taken 

Claim of •«•••••• •••••••• •••••••• 

Do. •••«•§•• Withdrawn from portion leased by Grown^«— Appeal to Pri- 

vy Council from judgment of Court which dismissed 

action for indemnity •••••••• • 

Do. ••#•#•#• Action for recovery of, — Prescription does not run in 

absence of transcription •••••••• ••»••••• 

Do. •••••••• Action for possession of ,— Prescription.— • Writ of habere 

facias possessionem •• .••••••• 

Do. •••••••• Interest claimed on value of land taken under Ordinance 

^ 10ofl881 ...,.• ........ ..••.... 

Do. ••»•••• . Claimed upon 10 years prescription with a bond fide title. • 
Do. •.•••••• Leased by Government. -^Writ of injunction to forbid fell- 
ing of Timber onj«-Wood sold to third parties • 

Landed Pbopbbtt • • . « Claim by heirs of one who purchased at the Bar,-— Prescrip* 

tion of 10 and 80 years urged by party in possession • • • « 

• ••• Sold under a private writing ..•••... 

!•••. Conviction of District Magistrate, Black Biver, quashed as 

there was no evidence of abstraction of articles alleged to 
have been stolen . • ••.•.... •••..«.. 

• • • • Of premises claimed upon a letter from owner ....••.. 
, • • • • Action for possession of premises upon verbal ..••••.• 

.... Oral evidence admitted to prove a.,«.«« ...••..• 

.... Action for recovery of rent under a verbal.— What is a com- 
mercial lease .«•• ...•.••• .....é.. 

• « • . See " succession *\ 
Action in damages against an Editor for,— -Oood faith and 

notoriety» no defence. — Defendant allowed to plead that 

the publication made was true and for the public benefit 

Appeal from attribution of sale price by Master, as a minor 

was summoned as being of age •••••• ». 

Do. «Tttt »•• Damages claimed by purchaser in a licitation as it had to be 

begun anew, a minor interested therein having been sum- 
moned as being of age .••....• .«.«.fff 


Do. 

Laboent 


liBASB 

Do. 
Do. 
Do. 


Libel & Dbfamatiok ». 


LiGITATIOK 
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84 
86 
56 
68 

158 


144 
86 

Ul 


Mabbas 


r^Case relative to Indian law prepared for submission to 

Chief Justice of .. ........ 129 


TUt 


Handamus 


Mandatory ••••:••• 
Kaeitimb Law»»*»,,». 


To District Judge Seychelles to receive an appeal.— Case 
not an appealable one •••••• ••••••.•« 

Does not require a special power to appeal •••#•••• 

Claim of wages made by a British subject employed on 
bçard a foreign vessel^— * No notice to Consul required,.^— 
Supreme Court competent although it may be properly 
a District Court case •••«•••• ••••>••• 

Breach of promise of, — Oral evidence •• •••••••• 

Action in damages fo r breach of promise of •«•••••* 

Application that rule nisi granted in action for divorce be 
dissolved, as parties had become reconciled •••••••• 

Lodge ''La Paix*', — Imprisonment declined for non payment 
of damages due on account of.»»«»«». •••#•••• 

Supreme Court,— Bankrupt heard by-* without being sworn 
or affirmed,— Upon appci^al judgment maintained 

Supreme Court,— Appeal from attribution of sale price, as 
a minor was therein summoned as being of age* ••«•••• 

" En fait de meubles, possession vaut titre '' •••••••• 

Bound hj declaration of their deceased mother as to sale of 
property „, '••••••• •••••••• 

In a licitation summoned as being of age*— 'Damages claim- 
by purchaser who was compelled to recommence the 
Licitation, «•••••« ••«•«««• •••••••• 

Conviction of Stipendiary Magistrate quashed, as he omit- 
ted to state whether a witness heard was solemnly 
affirmed as Musulman or Hindoo* ••• •••••§#• 

Nbolbct of duty »••••• Non payment of salary of manager of Estate on account 

of,— Appeal •••••• •••••••• •••••••• 

Nuisance •••••••• Definition of author of •••••«•• %••••••• 
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i8 
49 


Marbiagb 
Do. 
Do. 

Masonic 

Master 

Do. 

Meubles 
Minors 

Do. 

Musulman 
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86 
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111 

66 
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78 


Oath 


Do. 

Offence 

Oral 
Do. 
Do. 

Order 


9 \ • • • • 


o 

Judgment of Stipendiary Magistrate quashed as he omitted 
to state whether a witness heard was solemnly affirmed 
as a Musulman or Hindoo •••••••• €••••••• 6& 

Commission to examine certain persons on •••••••• 194 

Not charged, — Judgment of District Magistrate quashed as 
it proceeded upon an •••••••• •••••••• 42 

Testimony .to establish items in agent's accounts •••••••• 18 

Evidence admitted to prove a lease before District Oourt • • 68 
Evidence admitted to prove a breach of promise of marriage 77 
By Judge in Chambers^ — Application that it be made a 

rule of Court •••• ••t««««« •••••••• 187 


Personal 
Police 

J 

Policy 
Power 

PBESCBirTlON 

' Do. 


c 


Answers —Defendant called upon^ as to debts alleged to bQ 
due by him •••« ••••••»« •••••••• 131 

Charge of eu)bezzlement against a Serjeant of Police^ dismis* 
sed ()y M agistrate -- Certiorari — Rule discharged •••••• 94 

Of Insurance,— See '• Insurance "• 

Of Attorney.— ^Special power is not necessary to enable a 

Mandatory to appeal ••«^•••« •••••••• 49 

Does not run during; appeal •••••••• •••••#•• 1 

Ï) oeS rot run in absence of transcription •••••«•• 21 


Prescription ••••••! 

Do. 

Do. ......i 

Do. «•••••, 

• 

Frocbdx^bb •« 

Do. ••••••. 

Promisb ••••••• 

propbbit ♦. 

Private ••••••• 

Pbivy ••»••.. 

Do. •••••#• 

ElVET ••••••• 

E^NT ••..••• 

BlVER ..••••. 

BOAD •#••••• 

. 

BCTLB ••••••. 

BlTPEES «••••••, 

Bbpresbktation & C0M< 

If UNICATION •••••••« 

Salary ••..•... 

Do. 

Do. •••..... 

8^i«£ •••••••• 

Do. «•• ««., 

Do. 

Beabian » 

Secretion •••••«.• 

Seizubb •••••••! 

Do. 


Of 80 years^—- Land claimed by • • • • ^ ••••%••• 

Of 10 years with a bona fide title— Land claimed by, ••••«: 
Of ten years with bona fide title,— Claim of land apon • • «r 
Of 10 & 80 years urged in a claim of landed property par- 

chased at the Bar «•••»••• 

Commission to examine certain persona on oath •••«•••• 
In Stipendiary Courts --Delay to be obserred in filing ap- 
peals against judgments of Stipendiary Magistrates m 

Begistry Supreme Court •••••••« 

Of marriage^-^Oral evidence admitted to proYC breach of • • 

Minors are bound by declaration of their deceased mother 

as to sale of . • . • » . •..•.••• •••••••« 

Writing — Sale of landed property under a •••••••• 

Council,**-» Appeal to, — On dismissal of action for indemnity 
for land leased and withdrawn by Crown ........ 

Council, — For purposes of appeal to^— 10,000 Bupees are 
not £ 1,000 


• • •• 


Appeal from judgment of Forest Lands Purchase Commission 

Under a verbal lease— Action for recovery of •••«.••. 

Judicata In a case in which a House was sold by a wife 
without husband's intervention, and again sold by the pur« 
chaser. District Magistrate held that the second purchaser 
had the right to remove the House, the first purchaser was 
then sued and cast in damages. Held on appeal that there 
y^M Res judteata» m •••#«••• 

Construction of a dyke in a«*Certiorari •••.•••• 

Decision of District Magistrate Pamplemousses appealed 
from — Judgment sustained as amount at issue was only 
fi8200 

Of Court — Application that an order by a Judge in Cham- 
bers be made a.. .••..... ....•••• 

Nisi granted in divorce— Application that it be dissolved 
on reconciliation of parties ••••.••« • 

For purposes of Appeal to Privy Council 10,000 Bupees 
arenot£1000 •• ........ •••••••• 


Of Trade Books under the Civil Code . • 


8 

Of manager of Estate, — Claim of ••••«• •••••..• 

Of manager of Hemp Company,— Power of Directors to re- 
duce •.»••.•• •••••..• 

Of Overseer, ->Claim of an account of change work •..••• 

Of land cancelled as fictitious and made in order to defeat 

vendor's privilege. • .••••••• ..••.».. 

Of property, — Minors bound by declaration of deceased 
mother as to.. .... «••«••.. ••••#.•• 

Of landed property under a private writing •••••••• 

Claim of wages on board a foreign vessel by a British « • . « 

Of property by a debtor, — ^What is a fraudulent ••'.••..• 

Of furniture,— Appeal against decision of Senior District 

Magistrate dismissing interpleader summons ..•••••• 

Of giods in a shop, — Action in damages for wrongful . • •« 
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89 


18 
153 


141 
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86 
187 
174 
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169 
177 
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20 
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80 
188 

88 
6& 


. • 


Pag» 


Sbizttbx ••••«iTT 

SXBYAKT ïTttf^f** 

Seychsllbs ••••••7# 


Do. 


Do. 


Ship 
Do. 

l>o. 

Shop 
Stevedore 


Stipendiabt Magistrate 
Do, ••«••••• 


Do. 
Do. 

Do. 
Do» 

SuOCBâSIOK 

Do. 

Do. 


SuPRBHB Court < 
Do, 

Do. 


••••»••• 


Do. 


Of goods in a shop»— Interpleader claim by person in pos* 
session held good. • •••#••.• •••••••• 

Aeti^i in damages by a— for illegal arrest and detention 
n]jon charge of desertion , •••••« «••••••• 

Appeal from decision of District Judge of»-— Possessory 
action»— -Title based upon bona fide possession for more 
than 10 years» — What is a ''juste titre '' ••••••*• 

Appeal from decision of District Judge of-*as to respon- 
sibility of Messageries Maritimes to deliver goods within 

a certain time •••• 

Appeal from decision of District Judge, — Alleged delay in 
delivery of and damage done to goods on board the Meoh 

sageries Maritimes Steamers • •• .••••••• 

Remuneration for supervising the unloading of a wreck. • • «• 
Claim made against a ship by a consignee for goods damaged 

on board ••• ••••••• •.•«..•• 

Wine injured on board,— Damages claimed, — Plaintiff not 

entitled to abandon goods unless totally destroyed • • « ••• 

Seizure of goods in a»-— Interpleader claim made by person 

in possession. ••••• •••••«•• •••••••• 

Claim made by a<^for remuneration for supervising the 
unloading of a wrecked vessel •••«•• •••••••• 

Appeal»— ^Salary of manager •••••••• ••»«•••• 

Judgment of— quashed on appeal as he omitted to state 
whether a witness had been solemnly affirnr ed as a Mu- 
sulman or Hindoo •...••.. ••••••.• 

Delay for filing of appeal in Registry Supreme Court 

against decision of •««••••• 

Pamplemousses» — Appeal from decision of— as to salary of 

' manager of Hemp Company»— «Power of Directors to 

reduce salary •••• •••••••• ••.^•f*** 

Appeal»— Salary of Overseer» — Change of work of overseer 

with his consent. •. • ..«••..• «..••• 

Writ of mandamus declined to compel Magistrate to receive 

an appeal against a iadgment dismissing a claim. •»•«••• 

Claim of— on score of parentage •••••. ••••#••• 

Indian law as to»— Property of a person bom in Indisj but 
dying here how to be disposed of,... •••••«•• 

The same legacy repeated in two successive Wills»^»Firât 

Will held to he void ..•••••. 

Amendment of judgment of ••••••.• •••.•••• 

Competent .to hear a case which maj^ be a proper one for 

District Court. .«« •••,•••• 

Review of decision of Judge in Chambers directing deposit 
and inspection of trade book8»~-Representation of books 

under Civil Code. • ••• *••••«.• 

Reference by Judge in Chambers to Supreme Court upou 
validation of an attachment «..••••• ••.•«••• 
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187 
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180 
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80 
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• ••t** Felled on land leased by Government and sold to third 
patties,— Third parties are not bound bj writ of injunction 

to forbid felling of timber on land ... . .•• 167 

..*••••• Bona fide,— Claim of land by prescription of 10 years with 

a bona fide .•.!..*• 64 

Tbase Books t*»<»>*« Bepresentation and communication of— under Oivil Code,, 183 


Title 


■ r" 


XI 


Tbadb Mabx •••«••#• * Action in damages for alleged imitation of^ ^ Communiea- 

tion of commercial doouments by defendant to sapport 
plaintiff's case. ••• #•••,••• •••••••« 

Trakscbiption ••r««f*« In abseoce of^^prescription does not run •••••••• 
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118 
SI 


Vacant Estates •••••• Curator may be sent into possession of an Estate reputed 

to be vacant, but of wbicn an unknovin heir exists. • • • •• 

•••••••• Privilege.— -Fictitious sale of land to prejudice«»annulled. • 

•••• « Leaser-Action for possession of premises upon •••••••• 

€••••••• Lease— Action for recovery of rent under a •••••••• 

• ••••••• What is a Commercial lease ••••••4» • •• 

• ••••••• Remuneration for supervising the unloading of a wrecked . 

• • • • t • •• Claim of wages by a British seaman on board a Foreign • • 

• ••••••• Damages done to goods on board of a^-Claim made by con- 
signee of goods against master of a 


Vkntdob's 
Yebbai. 
Do. 

Ybssel 
Do. 
Do. 


Wages 
Will 

WlUB 

Witness 


• • 


198 
17 
56 

153 
168 

24 
80 

100 


WbIT 07 HABBBE FACIAS 
POSSESSIONEH •••• 

Do, OF Injttnction • • 
Do^ OF MAifDAtftrs t • • • 


w 

On board a foreign vessel claim by a British seaman. • •••• 

See ^* Succession.'' 

Claim for injury done to wine on board ship,— Plaintiff not 
entitled to abandon goods unless totally destroyed .•««•• 

Conviction of Stipendiary Magistrate quashed as it was not 
stated whether a witness heard was solemnly a£Brmed as 
a Musulman or Hindoo •••••«•• ••^••••« 

Action for possession of Iand,-*Damages,— Prescription. • • . 

Felling of timber under a lease^ — Sale of wood to third 
parties not bound by •••••#»• •••••••• 

To compel Stipendiary Magistrate to receive an appeal 
against a decision dismissing a claim of Bs 90,— «Writ 
declined •••••«•. > •*• 
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65 
83 
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187 
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D^Avoine Of. Roopchand •••••••••••• 17 

Albert ««. Mondon»«,«,,»«,.,»««.,,« 84 

^h-Heet vi. the Qaeen, •••••••• 62 

Ah*MinA vi. Jaffar Haroon •••••••••• 62 

Atisae and anor vs. Lebon ••••.«•••••• 77 

Dou Do. 172 

Adam Hajee Eesack r#. Hassam Ayoob« • 175 

B 

Baaset t#. Conatantin and ors «•••••«• 19 

Beavis vs. Bloc *••••••••••••••••••« 80 

Bhungan «#. the Queen ••••••••••»e^« 84 

Berbeyer vs. Renaud and ors «•••«•••• • 187 

Bonnin vs, Gentrac ••••••.«•••••••• 192 

C 

'Chinien Of • Yagambrun •••••••••••• 6 

Colonial Secretary v$. Widow DeviUe. • 11 

César va. Antelme ••••••••• •••• S4 

Caillaud fils frères vs. Ariragnet jeane « S7 
Colandaveloo Widow vs. Appatooray & 

ors •..•.•••.• ..t 98 

Curator of Vacant Estates vs. Mrs. E. 

Maingard* «««•••»« 106 

duntor of Vacant Estates vs. Widow 

Lionnet •••••••••• •••••• 19S 

Colandayeloo Widow vs. Appatooray ft 

ors •••••,•••,••». 129 

Cordouan vs. Jardin & ors « • • • . • 145 

Cassim Mamoojee Langree vs. Meerza 

Chuttoo ,.«. 154 

Colonial Secretary vs. BaX"-- Pilot and 

Bigaignon intervening parties ••••«• 167 
"Caseneuve vs. Sattar ••••••««•#•••••• 187 


D 

Page 

Demianée & ors vs Moutou & ors. • • • • • 1 

Do. Do. ••••• 6 

DeviUe vs. Colonial Secretary •••••••• 11 

D'Avoine vs. Roopchahd •••••«•••••• 17 

Dioré (Widow) vs. the Government* ••• tS 
Dominique (Widow) vs. Arlapin and 

another •••••»••••• «« 38 

Dioré (Widow) vs. Qovemment •••••• 44 

Duchenne applicant exparU ••••#••••• 48 

De M azerieux vs. the Queen« ••••••••• 66 

Dyem r« Dafiau •••• •#•••>•• 85 

Dauguet vs. Moosahib & wife ••.••••• 89 
Deltel vs. Messageries Maritimes Com- 
pany •••••••• o •••«••••••••• 120 

Demianée & ors vs. Moutou & wife • « • • 125 

Duff & Co. vs. Meerva Chuttoo. ••••••• 164 

Dookeeram the husband vs. Dookeeram 

the wife •••••,•••«•••#•••••••••• 174 

Edun vs. Manuel #•%•••••••#•«••••• 111 

G 

Oaléa VS. Hodgson» •»«.•••••. • 66 

Gonard (formerly Herchenroder) vs. Ma- 

saud Montauzé & Co •»••••• 64 

Gokool vs, Hussin Khan ••,••••••••• 68 

Galdemar frères vs C. Andersen •••••• 100 

Gautray & wife and anor vs. the Govern- 
ment • ••• •• 113 

Galdemar frères vs. C. Anderson ••.••• 185 
Government vs. Bax— Pilot and Bigai- 
gnon intervening parties • , • • « 167 

Gentrac vs. Qen trac •••• ••••••*••«« 172 

Do. Do .•....•• 185 
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H Page 

Hewetson t7#. Brunet ••••••••• •••<•• 7 

Herchenroder now Gonaid vs. Mazaud 

Montauzé & Co., •••••••• • #•••••• 64 

Hewetson tfi. Mauritius GoYernment • • 91 

Bo. o#. Régnaud ••••••••••»••••• 177 

J 

Jaffer v$. the Queen •••• ••«•••• 32 

Do. Do •••• ••• 42 

L 

Lutchmanen vi. William Hewetson • . « « 70 
Lucas Albert vs. Government of Mauri- 
tius • • ••••••#•••••• 95 

Lousier vs. Montocchio «••••••••#•••• 182 

Do. Do ., 178 

M 

Uazërieux de v$. the Queen •••••••••• 66 

Manuel vs Edun &ors • ••••••• 87 

Messageries Maritimes v$. Oohen Simon 

&Co. •..•.. 107 

Mayor & Muuieipal Corporation of Port 

Louis vs. Félix & ors ••••••«••••••• 151 

N 

N ozaïc vs. Desmarais & ors «••««•«•,« 181 

O 

Oieerally vs. Stipendiary Magistrate 
Flacq «••••• 104 

P 

Procureur General vs. District Magistrate 

Moka & W. Hewetson 10 

Portal vs. Boodboo <••••••••••• 21 

Pougiif t t;«. Sujoebnnsing S3 

Purtha & anor t?^. Essack .••»•••••••. 50 
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Pougnet Vf. DesYaux de Marigny & on • 64 

Purtha & Co. vs. Essack • • •« • • 78 

Procureur General vs. District Magis* 

trate Rivière du Rempart •••••••••• 78 

Favie & anor vs. Ramsamy ••••«^•••^ 188 

O 

Queen vs. the District Magistrate of 
Grand Port and Lobo* ••••••••••••• 94 

R 

Rohan vs. Baya ..m*................ 9 

Ravet vs. the Mauritius Government • • IS 

Raynaud vs. Rohan &oxb •••• 17 

Do. Do. ............ 89^ 

Regina see (Queen) %.....ê... ...... 

Rolland & PauUy vs Wedelds & Co« & ors 118 

Do. Do. 134 

Do. Do. 188 

Rouge Terre Hemp Company Limited 

9f. A. Lagreula •••»• •••••«••••••* 170 

S 

Sinapin vs. Appou & ors «••••• ••.... SO* 

Sinatambou vs. Widow Sinatambou & ors 84 
Smith vs. the Procureur General & ors* • 116- 
Sénèque fils va. Armand. ••••••»•••••• 141 

Sockalingum vs. the British Fire ln« 
surance Company ........,.%...... 189* 

V 

Vacant Estates^ Curator of vs. Mrs £• 
Maingard, ................%....•• lOff 

Vacant Estates, Curator of vs. Widow 
liionuet ............. ........... 19S 

Y 

Tagambrun vs. Chinien. %..........•• S 
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Appou ^ ors at$ Sinnapm»,..**^^..^, «6 

Auiéïihè ati CésBT ••.•.•,.,.*, 24 

Aviragnet ais Caillaud fils frères «7 

Arlapin and or aU Widow Dominique • » 88 
Appatouray & ors at8 Widow Colanda- 

veloo ••..•..•#••••• 98 

Andersen C. aia Oatdemar frères 100 

Appatouray atft Widow Oolandaveloo . , 1«9 
Anderiéu C. als Galdemar frères •••••« 185 
Armand a/^ SeAèque fib •••••.•••••• 141 
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Brunet ais Hèwetson , •.*,., ^. 7 

Baya a/tf Rohan •...••• 9 

Boodhoo ats Portal. ,»é.. ••••••• 21 

Blocaf^Beavis ,..,,.., ••••••• 80 

Bax ate Colonial Secretary— Pilot and 

Bigaignon intervening parties •••«•• 167 
British Fire Insurance Company ats Soc- 

kalingum ,••«.,...• •%•••••# 189 



Chinien ats Yagambtun , • «Tt «T* • • • • • 6 

Colonial Secretary ats Widow Deyille«« 11 

Constantin & ors at$ Basset #••••»•••• 19 
Cohen Simon & Co. ats Messageries TAh" 

ritimes ••••«»«•««• •««••««•••••••• 107 
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District Magistrate Moka & W. Hewet- 

son ats Procureur General, •••»••••• 10 
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Jk 181A Jfr MinDimiaHée purchased dMhe 

^iiJt9Uvêllë Bi<»mverù0iiût «/<< ubidh ^^kedid 
1:) iM iêke JMêeêiùm» i^Itrremainèd mpomê' 
:.> mm^f'^tme XitU^yvtmtit'Démiunie^sfdèath 
iiiin l%iOJ Wàen rih0i\AeiiKêi DemianéB nt^ 
i j Umfiied > io obtain ^êunimê^f Aê ' Itmd, 
iii'ékÊilUlr^wfriKiHÊfyiioha aUodièd^inthe 
••r AiAnvaft ÀoIintiIt& cyi^ vp the tand and 
app^Ud agaimi the order of adjudication 
of the land to Domianniô in 1819. 

co$mêKfottou)9i:up /O'tt^itfOficMMMf»! aficI'^Atf 

TtpfflMii^wlo tti^AkiMA» kemrêi)JSiti0rf be 

compelled to gioe up to them posseseion of 

.i ÛMbmdiand^ihatyUmf \be^ca»t^ damagee. 


ic : } Î 0/ I I') rill ? toi j;. . 

proof of prescription of thirty years so as 
-> '4o'giéé ^m a right to the land* 
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Sih January 1883 

In this action the plaintiffs in their decla- 
ration, which is dated and was served on Ilth 
August I88I9 allege that on 27th January 
and- lOtli February 1819, the late Jean 
François Demianée purchased on the resale 
by way of '* Folle Enchère " before the 
Court of First Instance a portion of land 
situated at ** Nouvelle Découverte " of the 
extent of 156^ acres ; that he remained 
owner of the said estate till his death ; that 
his succession was divided into five shares, 
some of his children having predeceased him, 
leaving cliildren who took their parent's 
share; that on 2l8t October 1840 the heirs of 
Demianée applied to the late Court of first 
instance to be authorized to sell judicially the 
said laud and as a fact^ were duly authorized 
so to do ; — that thereupon the heirs Kittery 
(these being the heirs of Saminaden Kittery, 
who was in possession of the land in 18(9^ 
when a process of licitation was raised against 
him) on the ^9th March 1841 lodged an ap- 
peal against the adjudications made in the 
process of licitation in the course of which the 
said land had been adjudged to Demianée;^— 
that the appeal was never prosecuted from 
that date and that the proceedings therein 
have therefore lapsed— that the defendant 
Moutou, without any right or title has for 
many years taken possession of the said land, 
and derived great profit therefrom to the loss 
of the plaintiff and refuses to quit it. The 
plaintiffs conclude for the judgment of the 
Court : lo. decreeing that the said landed pro- 
perty formed part of the Estate and succession 
of the late J. F, Demianée and belongs now 
to his heirs ; ^o. condemning the defendant 
to quit and leave the said property and deli- 
ver it to the plaintiffs and the other owners 
thereof and So. condemning the defendant to 
pa]( ten thousand rupees of damages, to be 
enforced by caption of the body. 

To this action not only the defendant Moutou 
was called^ but all, the members of the Demia- 
née family who had not joined in the action as 
plaintiffs. These last simply abide by the deci- 
sion of the Court, but the defendant Moutou 
stated pleas in answer to the claim which have 
necessitated considerable procedure and delay- 
ed the determination of the case. He pleaded 
that the plaintiffs had no right of action against 
him^—- no right, title, or capacity to raise the 
action and he also denied and traversed all the 
facts alleged by the plaintiffs, and then he 
further pleaded that Jean François Demia- 
née had never legally purchased the said 
land or paid any price thereof or possessed 


and enjoyed the same. The next plea is 
that the defendant is bond fide proprietor of 
land different from that described in plaintiffs' 
declaration and that he and his authors have 
possessed the same prescriptively for more 
than thirty years and that he and his authors 
for more than thirty years have been and still 
are in full quiet peaceful uninterrupted and 
public possession of the same. 

Thereafter the declaration was amended 
and new description of the subject claimed 
by the plaintiffs was substituted for the othei^. 
Amended pleas were then lodged by the de- 
fendant in which he so far repeated his pre- 
vious pleas, but further maintained that the 
plaintiffs' action and alleged rights are barr- 
ed by the prescription of thirty years. 

When the case was first heard by the 
Court the question between the parties 
seems to have been whether aubpœnas should 
issue or not and in consequence of the de- 
fendant alleging that the land in his pos- 
session was not that claimed by the plaintiffs, 
the Court ordered subpœnas to issue, all 
rights and objections of parties being fully re- 
served. 

At the next hearing of the case on dOth May 
last, the counsel for the defendant Moutou ad* 
mitted that the land in possession is the same 
now claimed by plaintiffs, but he maintained 
his other pleas and chiefly that the plaintiffs 
had not proved they were the heirs of J. F* 
Demianée, and that there was no proof of 
the latter's death, and he further maintained 
that, as the plaintiffs had not applied for and 
obtained the peremption of the appeal taken 
against the judgment of adjudication, the 
same was still pending. The Court on 2nd 
June last found that there was sufficient 
proof of Demianée's death but sustained the 
contention that the appeal lodged against the 
judgment of adjudication was still pending, 
and granted a delay of four weeks in order 
that a demand praying for the peremption of 
the said appeal should be entered, and this 
case was in tlie meanwhile sisted. On I7th 
June 188^ the process of peremptiqn was 
raised, and decree in that action was pro- 
nounced on the 21st November 1882, 

Procedure in the principal action having 
been resumed at the last hearing thereof Mr 
Newton counsel for the defendant Motitou 
at first did not admit that there was any 
proof that the plaintiffs and others in the 
cause besides himself we re heirs of Demianée, 
but the acts of the Civil Status proving the 
affiliation of the parties having been placed 
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before him be then atlmitted their oapaoîty— - 
and givmq^ up all his other pleas admitted 
that under the circumstances he must esta- 
blish his plea of prescription. On his tender- 
ing witness to prove that his client Mouton 
by himself and his predecessors had been in 
possession of the ground for more than thirty 
years, the Counsel for the plaintiffs o^jectei 
to oral evidence being led and argut d that 
prescription could not be sustained in this 
case hecause lo. it had suffered interruption 
by several acts of procedure served at the 
request of the heirs Demianée upon the ap- 
pellants the heirs Kittery in their appeal 
against the judgment of adjudication in favor 
of Jean François Demianée. by which they 
sbowed their intention to dispute the appeal 
and maintain the validity o£ the adjudication, 
fo. Even if it had not been interrupted ttie 
possession of the defendants* authors was pre- 
carious^ their right having been adjudged to 
some one else, from which adjudication they 
had appfaled to a higher I'ourt and that thus 
they c uld never regard themselves as having 
a title of ownership. 

From the statement of facts and of the 
procedure which has been now mentioned 
It will be ^een that in 1819, Jean François 
Demianée bt^came the purchaser of the pro* 
perty in q:.e^tion, and held a title thereto by 
way of Hdjndication. Nothing seems to have 
been done by him during his life time to 
make this dicrre of adjudicntitn opprative, 
and to obtain possession (f the Und fo which 
he had thus acquired a title hut immediately 
after bis death his heirs moved in tl e mntfer, 
and attempted to sell the estate judi> ially. 
This roused the op|rosition of the heiis of Sh- 
minaden Kittery who hnd been in possession 
when it was sold in 1^^19. An appe J was 
taken by them against the judgment of adju- 
dication prrnounred twenty ont- years before 
and it is now clear that their whole object in 
taking that appeal was to stop the sale of the 
property by the heirs Demianée, in which 
they 5U( ct e ded, and to be allowed to remain 
in possession thereof. This appeal was never 
prosecuted to its termination, the prineipal 
steps of procédure indeed have disappeared, 
but there is abundant evidence of their exist- 
ence. An oii^^inal interlocutory judgment of 
the Court pronounced on 19th April 1^41 has 
been produce i, m which it is declared that 
the defendanis,the heirs Demianée, are rea y 
to stop procedure in the judicial sale of the 
immoveaol. proj ertj depending fr^m the suc- 
cession of Jean François Demianée until after 
the decision (1 the appeal brought by the 
heirs Kittery of the judgments of ISTth Ja- 


nuary and 10th February 1819 ; the heirs 
Demianée are then by this judgment ordered 
to cease proceeding with the judicial sale of 
the immoveable property until a determina- 
tion has been given upon the appeal dated 
S7th March 1841 of the two judgments in 
question. 

Besides this we have the copy of a summons 
under the hands of an usher of the Court dated 
2-^rd August 1841 by the heirs Demianée 
served on the heirs Kittery to compear before 
the Court on the 'J^nd September next and dis- 
cuss the pleas of the app^'al. Then on the ^Ist 
December 1844 we have a similar document 
under the hands of an usher î^f the Court, at 
the instance of the heirs Kittery against the 
heirs Demianée to compear at a certain date 
and proceed and plead upon the points raised 
in the appeal. Aijain on '^4th January 1855 
we have an original summons under the 
hand of the late Justice iiém.)no, taken at 
the instance of the heirs Demianée, o^d^'ring 
the attorneys of the appellants t^* attend him 
at Chambers to see various suggestion-^ made 
in the record of the appeal consequent on the 
marriage and death of several of the parties 
thereto. 

The last apparent step took place on 11th 
March I8fj5 when th^ heirs Kittery intimate 
that the appeal is to be heard on th<i ^ th of 
April then next and give notice of many sug- 
gestions which have to be entered on the 
record. 

These being the steps of procedure known 
to the Court, it is clear that the heirs Kitrery 
contented themselves with makinj: a siiovv of 
prosecuting the appeal «nd they do not seem 
ever really to have desired to bring it to a 
conclusion. By entering an appeal against 
the adjudication and having made the title of 
the heirs Demianée litigious, the h irsKitiery 
had the lead in the appeal. All that can be 
urged aj^ainst the heirs Demianée was that 
they had a fao ilty of acting in the event of 
the other side not doing s >. But a faculty is 
not an obligation and the non use of such 
a faculty ought never to infer the forf Mture 
of their right. On the other baud the ap- 
pellants were aware that their rij>ht to 
this property was disputed, they were aware 
that steps had been taken to expropriate 
their ancestors Saminadeu Kittery, that a 
process of licitation had resulted and that 
an adjudication of their property had been 
made to Demianée, to get the better of 
that they had been forced after many years 
to lodge appeals against the judgment of 
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adjudication, and these )AùpM^ fbt th^ loitff 
period of forty one years they have allowed to 
remain, in suspense, tfpd undefiided. Thej^ 
now inaintaiA that - thciir possession during^ 
this' pel iod of time will rive them a pi*e^ri]>* 
tive right ^0 the li^nd which was in idispilte 
and ;the question arises,; haVQ tb^y had^thajt^^^ 
peaeeable, public nnequivocal possessioti with 
the title of owners, which the law requires hs ' - 

condition of ih.e thirty years' prescription*, .r 

•if 

It seems to the Court that, it i^ imposi^ibljs 
to hold that the appellants are entitled to 
reckon possession ,pendii>g the 'appeal^ as * ] 
possession which cs^n originate a prescriptive' 
title in their favor. This- "^as nojE.a piec^e of r 
land, the history pf which wa? unkûawn.and ' 
whiéh the defendant and his predecesjsors , 
have possessed peaceably and publiclyrand,as. 
owners' therèçf during the years liecessaf y to. 

Erescribe a right. Both S'amin^den and his 
eirs knew that the title had gone inta t^e 
hands of another' party and during, th^ perio4 ' 
of ndôre than forty years they h^Ve. by insti- ' 
tutisg an appeal, pxevented; action beii^g 
taken upon the title of that party.; Tl^e ai(-, 
thority of most of the French çoi)[in|entat6rS, 
and çiRrtàinly of those wjiose opinion is of 
of the greatest weight is against the' contep- 
tion of the defendant. Troplong, than whom 
no higher authority can be quoted on the,, 
law<)f prescription^ th.us writes on the., very , 
question which the Cour); is now cpnsidering : 


' 


'I 


Troplong, Prescription Vol. , 1 ^ect. 684: 
*' On' sait qu'il y a dans une procédure des 
^' actes prohibitifs et suspensifs, qui paf a- " 
'^lysent le droit de celui i qui ils. sont ,. 
*' signifiés. Par exemple, \\n actif d'appel, 
*' empftche l'exécution du jugeaient de' pte- 
^ mîèrer instance, €t si celui qui a triomphé 
" deirant le premier' juge n'est jia^ en posses- ' 
*' sion^le l'immeuble, dont ila ét^ déclaré 
*' propriétaire il ne peut posséda tant que le ' 
'* tribunal supérieur n'a pas proiioriçé' sut . 
*' PappeU Eh bien ! eqpposons que dan§ un .. 
'* cas où la prescription ne a'acqujert que pat 
^^ trente ans l'appel soit reçte impoursuivj 
** pendant ce long terme; l'appeknt pourrait- • 
^ il opposer à l'intimé que son droit est prës- 
^ crit, faute de s*être réalisé dans le délai de 
" treate ans ? Pourrait-il lui 4ii'e que la près* . 
'^ cription a- couru à l'égard des deux parties' 
** et que l'I^xtinction rétroactive de l'instance 
^* d'appel doit produire ses effets ^nti l'égard- , 
«' de Viotimé qu'à l'égard de l'appelant de telle ^ 
*' soEle que l'sppel étan( eÇacé, il ne reste 
''plus qu'un* jugement de première instance 
'' frappé par la prescriptioui puisque pe]fidant 
/ trente ans il est resté inerte ? I^a négative 


"''^esrfnébnteStaUéJ'Ci^^éhdant la durée d'ës ' 
** trente ans, l'appel a été un obstacle insur- 
'' montabje à l'exécution du. jugieàient et ' ' 
•' l'iiitimé n'a eu -qu'à ke placer sots la'pre-' v 
'' téôtion dé ,1a iègté, Contra nonv^enimn :i 


açèré'nullQ euirit pfœe9criptip\' suspendu du-' * ' 
riCnt ce Japs'de temps, la prescription n'a-^ ': 
coïnmencé à courir que dès le n^oment où ^' 
l'extmction de l'appel.a perfnis de procurer ' '^ 
*' l'exécution dû r jugement de première ins- ''• 
" tartdé devenu définitif.," . . ' -— 


t€ 
t€ 
it 


ThQ jurisprudence 6i thë* Court of *' Cas- 
sation " is to the same effect. 

Thete are two cases* reported in S* V. 18S9 
pert I page 815 and part I page 575 both of 
which 'laie to. the same effect and the'rùbriè ^"^ 
of the fofmer of which #e quote : ." Péridkntf. ;** 
" la durée ' de l'instance d'appel la pteèDrip»"^ 'r 
** tioii des éondamnatiôns portées par lé juge« '^^ 



_^ _ luoique 

'' soit ensuite déclarée périmée. Dès lors"' 


" l'appelant qui durant 1 iiistance' d'appel et .~ ** ' 
''pendant plus de trente ans' est' resté' 'en ' " 
'' possçssion,de l'fhjet litigieux ue peut pré- 
** valoir àe cette possession comme :fondemené 
*' de là prescription à'sôh ptofit." : - ' • 


I * I 

; It is 'to be observed .that, we have' here a 

dbcree of peremption of the appeal and in 

terms of the ;4@9l^ article, of the Code of ; 

Olvi] Procedure the peremptioil'of the apt>efal ' 

has the effect of giving to the original judg- * 

ment' the authority of a rjea /udic'aêa. '* 


s 




The. cas^ ot which the. rubric .bus been 
qikoted lays down as a deduction from this, 
tnat the right of the party holdiiîg^he ori- y 
ginal judgment is thereby "pi^eserved," from ^'\ 
which i( S93inà to follow, that the judgment ' 
of adjudication in 'this due in favor of Der' "r. 
mianéè i^ preserved in force, notwithstanding, 
the long.' period of time^ since it wfis pvo^ ' 
nounç^d. ' ..','.'' 


.. ^ 


.1-.- 


/' 


It was strongly argued by the defendant's 
counsel that nothing prevented the respond- 
ents from taking up the .appeal and following 
out its instance themselves and /thus to re- 
move, the'obst^clé; whicn stood in '.their way 
of making the judgmôht of adjudication ef- 
fectual. , But this. arguaient was pleaded also' 
in the case, which ^e ^ave just'quoted, ahd 
was disregarded by'ibe Court of * Cassation,' 
and in principle we think that the failure fo 
take advantage of a mere faculty ought not 
to impjt)rt thé .loss of .a right. ' This is the 


V- \ 
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▼îew ^1to of Carré and CKauveau in their 

Lois de 

Eiiéffe 

Toqbiée contre Uintiiné qù© l'appel 

" pectLé' jusqu au Ynoment de la. péremption * 
'* d'agir pour Tezécution ou jugement ; à son 



" Peiî Importé qjie d'apjes l'art. 491,il ûe 
** soir '|)lû8 ^ permis de se préy alçir d'^UQuç^ c 
'' des * actes * de la procédure périmée.^, Ce • 
•' n'edt 4u'àtj' désavï^ntage de 'l'apportant .que • 
*' cette règle' doit ê,tçe ici aippiiquée parci^ que 
•' lui âéiil est en faute de^ n'avoir pas- donné r 
'' suite à son. instance.^' / .. ' i ^ .• 

On'tko above grounds the Court is of 
opinion that the dâendants' ^contention must 
be disallowed and that, he is npt- entitled to 
lead ôfal prooif 6f ^fesoripiiop for thirty years, 
so aë' H) give' h'irf .right to the land.. We* 
appoiht the case 'to- bè enrolled ïpr fiirl^ar 
procédure /and' in' t\ie m^timë^ reserve phe, 
question of cokts.* ' " : -- ; 

• • • » 
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8IJPRE9IE COURT 


I\9 M K V '.' 

versus 


» St s. 


\ J 


MOUTOU & ore;- Defendants 

Before 

His Honor Sir A.G. Ellis, Kt.— Chief Judge 

*^'* "''and* '^■■*# •• •» ' ^»i'i 
His Honor A. MuRB^—Second Puisne Judge 

A. HuOTBs,— Of Counsel for Pkîntiffi 
T, Nicolas, — Attorney for the .sam^ 

» ----- 

W. Nbwton,— Of Counsel for Defendants 

N, A^l^AUD, — I ^ . .. , 

F, SiMOiTBT,— ' I Attorneys for the same' 

A. BOLANDO,— I 


1 1 


sions of their declaration. The third conclu-* 
sion having been withdrawn. We further find 
the plaintiffs entitled to'dblltiB. * " ^' ' ' 




Rèëatà No. 21,411 

• . Hind March 1883 

After reading the conclusions of the " Mi-^ 
nistère Public " <ve give judgment foe plain- ... 
tiffs in terms' of. th^ first «nd fécond ^conclu-. 


SUPREME COURT 

Claim of succession on scorb of parent- 
AGE. — Marriage in India. — Evidence 

OF AFFlNITf. ^ • * " ' " 


^••r •! -1 ♦ 


. , ^t « w 


The plaintiff^ claimed to share in the succes" 
sion of one Rungasam^y her deceased jrand^^ 


son. 


The evidence shewed that the deceased teas 
the sotl of the plaintiffs daughter, who was 
born from plaintiff s marriage in India 
according to HifidùôEtteé.'aHd that she "'* 
had always been recignis'ed by deceased as' '" 
his grandmother. ' ' '^ 


r f t 


• » •• ^f • •• 


f I r ,i 


Held that plaintiff i» entitled to share in the 
succession. 

Widow YAGAM BRUN— Plaintiff 


hettutr 


t •\»- • "» '» 


CHINIEN & othèrs-^Defendants 


^r .1 


ma ' 


* -» • • ^ 


.,x,, .1' 


CHINIEN— Plaintiff 


xiir^s 


» »• * 


YAGAMBRUN & Otheifs^Defendants. 

Before 
His Honor E. J. Lecl£zio,-* First Puisne 
. .- ■ Judge.' 


and * " 


f ■* 


u -»-. — 


His Honor L» Cox,— Thitd Puisne Judge. 


.J — * ••^r ♦••r •-••• 


• «.'*4 < •».!, 


\I 


. . V ^ 


W. Newton,— Of Counsel for Chinien 

H, Bertin, Attorney for the same 

L. RouiLLABD & H. Galea.— Of Counsek 

far:Chiiiieft ' ' ''■ ' ^'"- • 

T. NicoLAs;-5«Jfttdmey fbrthe'àâllîe '^ ^ « •' 

G. GuiBERTfr V. DSLAlPATH^Ot'CdUtlSeb 

for Widow Tagambiun 
E. Laurent,— Attorney for ttaf same ' 


> •» «.»-^- 
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H. Galea,— Of Counsel for Widow R. Moo- 
too & Mootoosamy Modely 

A. Rolando, -Attorney for the same 

A. Thibauo, — Of Counsel for Mootoosamy 
Yagrinvbrun 

W. Edwards, — Attorney for the same 

A.Thibaud,— Of Counsel for Father D'Ar- 

ril>ère & Sinnatambou 
G. Kœnig,— Attorney for D*Arribère 
J. El IE,— Attorney for Sinnatambou 


Record Nos. 21,615 & 21,677. 

1th February 1883. 

In the first of these aotions, Amoorthan 
styling herself t'^'e widow of Yag^rabrun asked 
the Court to decree th..t a document piirport- 
ing to be the testament of the late Hiinga- 
samy, who the paintiff alleged was her 
grandson w..s not ihe tiue will of Rungasa- 
my, but a furgery. 

To tliis action were made defendants the 
several persons appearing as legatees under 
the will challenged and also Chinien Modely 
the Uhcle of liungassamy. (/hinien in his 
plea, expre sly denied that the Plaintiff was 
as she alleged the grand mother of the de 
cujua^ and immediarely after, entered the 
gecond of these actions in which after stating 
that he is the paternal uncle of Rungasamy, 
and as such the person entitled to his suc- 
cession, he asks for the same decree as Amoor- 
than had asked in the first action. 

When the case came for trial, it was agreed 
between the parties that t'le main question 
raised, whether the document challenged was 
or was not the will o^ Rungas.-iamy should be 
first e^^ne into, the farther question whether 
or not the pi intiff Amoorthan is entitled to 
call herself the grand mother of the de cujus 
being reserved for further consideration. The 
Court thereupon proceeded to try the first at 
issue, an.l after hearing evidence came to the 
conclusion that the paper purporting to be 
the testament of Rungasamy was not really 
his testament. 

We have now to decide as we have been 
asked by the parties to do^ the issue con- 
tained in Chinien's plea to the first action 
and the plaintiff^s replication thereto, as to 
whether Amoorthun is or is not the grand 
mother of Rungassamy. 


The plaintiff's case is that about forty years 
ago she was married to Yagambrun at the 
village of Allapekum, in India, according to 
the Hindoo Rites. 

That they had issue, a son, Mootoosamy 
Modely who is still alive and was heard as a 
witness before us, and a daughter Poonamah 
who became the wife of Mootoo and the mo- 
ther of the de cujus Rungasamy. The de- 
fendant Chinien admits that Poonamah the 
mother of the de cujus was the daughter of 
the. Yagambrun, of Allapekum, but he asserts 
•that the wife of Yagambrun and mother of 
Pootlapfiah was onj Pavadoo and not the 
plaintiff. In support of the plaintiff's con- 
tention we have, three witnesses who swear 
to her marriage with Yagambrun. The evi- 
dence is confirmed by the fact that she was 
always considered and treated by Mootoo as 
his mother in law, and by Rungassamy as his 
grand mother. It is even shewn that at the 
reque-t of the iHtter, then st'll a minor, his 
guardian was authorized by a family council 
to pay to the Plaintiff a monthly alimony 
out of his Estate, in virtuj of Article .205 of 
the Civil Code. On the part of the Def nd- 
ant we have only two witnesses, Chinien him- 
self and one Mootoosamy alias Moorghen who 
really contradict the plaintiff's witnesses and 
we think that upon tht-ir statements it is im- 
possible to rely. Upon the whole evidence 
we must find in favour of the plaintiff Am or- 
than and hold that Rungasamy was her 
grandson, and that she is accordingly entitled 
to a share in his succession. We also give 
the plaintiff her costs against Ohinien. 


SUPREME COURT 


Appeal from judgment op Stipendiary 
Magistrate Moka. — Claim of salart 
by manager, payment of whtch was 
bsfusbd on account of neglect of duty. 

This is an appeal from a decision of the 
Stipendiary Magistrate of Moka condemn" 
ing the appellant to pay the responuent one 
month* s wages as manager of his Sugar 
Estate. 

From the evidence it appears that the res-^ 
pondent was engaged on 1st September 
1662 as manager of appellant* s sugar estate 
and that his servces were dispensed with 
07% the 30/A by the appellant on the plea 
that respondent had neglected his duty. 
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The respondent sued the appellant before the 
Stipendiary Court of Moka and the latter 
teas condemned to pay the respondents 
salary for September , but not for October. 

Against this decision the appellant appeals* 

Beld that no fault was proved as would jus^ 
tify the forfeiture of salary for which the 
respondent had worked. 


Appeal dismissed with costs, 

I 




W. HEWE'|?SON— AÎ^pellàM. 
L. BRUNET— Respondent. " 


/ 


Before 
His Honor Sir A.G. Ellis, Kt.— Chief Judge 

and 
His Honor A. Mure, — Second Puisne Judge 


1 William Hbwetson appearing in person. 
William Hbwetson, — Attorney for himself. 

T. L. Jenkins, — Oounsel for Respondent. 
P. F. Lastelle, — Attorney for the same. 


Record No. 96. 


8tA February 1883. 


The case now appealed commenced in the 
Stipendiary Court of Moka with a claim for 
Rs 400 for two months wages during Septem- 
ber and October last, alleged to be due by the 
appellant to the Respondent. 

It is admitted that the former had engaged 
the latter as Manager under himself of the 
Sugar Estate ** La Laura ** »* Boselyn Cotta- 
ge " and '' Ripailles •' from first Seçtember, 
and that on that date he entered on his daties 
aiid worked* without objection, and without 
any fault being found with him till the 
evening of the thirtieth September. 


The Stipendiary Magistrate has found the 
respondent entitled to Rupees 200, his wasres 
for September, and has rejfused him wages for 
October. The Respondent has acquiesced in 
this judgment, but the appellant, — defendant 
in the lower Court — has appealed and asks 
the Court to find that no wages are due to the 
Respondent and to dismiss his claim. 

In this position of matters, the question for 
the decision of the Court is whether the res- 
pondent had done anything which requires 
the Court to hold that he has forfeited his right 
to wages for the month of Sej)t<^mber. For 
it is clear that he was entitled to be paid oil 
the evening of the 30th September, and unless 
there was such misconduct as necessitates the 
forfeiture of the wages, the respondent's right 
to them constitutes a liquid claim, which 
ought to have been paid on that evening, or 
at latest on the morning of the first October. 

It appears that in conseqiience of three 
Estates having been united into one under 
the appellant, he fitted up fjt the last season's 
'* Coupe " new machinery for the larger Es- 
tate at the Su^^ar Mill of '* La Laura ". The 
appellant had told the previous Manager of 
the Estate, Mamarot, to use two syrup pumps 
at ** Roselyn Cottage " for the new machinery 
at ** La Laura ", but this, thai Manager 
had not attended to, and they were still at 
'•Roselyn Cottage" when the respondent 
entered on duty on first September. If there 
were evidence, that the appellant had renew- 
ed these instructions to the respondent and 
directed him specially to put up the ^* Rose- 
lyn Cottage " pumps, there would have been 
ground for holding that there had been dis- 
obedience to orders. But the appellant's evi- 
dence only goes this length, that he gave mi- 
nute directions to the respondent to fit up two 
syrup pumpS| the second to be of use if the 
first failed. There is no evidence whatever 
that the respondent deceived instructions to 
put up the '• Roselyn Cottage " pumps. What 
took place when the syrup pump was selected 
by the respondent confirms the view of the 
evidence. The respondent took the Engineer 
Verneur and showed him the pump ; Yerneur 
says, he warned him it was not fit for regular 
Qse, to which the respondent replied, what 
can I do ? The other two here in the yard are 
worse. The fact that the others were worse 
was then and there verified by Yerneur. 

Further the appellant himself according to 
the testimony of his own witnesses, and among 
others of Duverge, saw the pump while it was 
being put up, and there is also evidence that 
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Ji^^order^d^.tQftt yffTjjr, jxamp ito be painted in- 
f^miifif., thjE^ CQ^clusion; i^i. the mind ot the 
f^espbpa^n^. mu^^ }ii^y.e Jbeei^^ that .the appellant 
JTV- J^^W^ ^fe^^i ^^f^ .,p^r:tiQular .pninp^ was 
Ueipg.^tted.i^Pf (jThe. pump, if as used for the 
Jr^t jtijps PA rihf . ,>^eDt;j. nintht.September, 
that is, as soop .as U^rwas, eryQCied> and^no fault 
is found witn the respondent^ that it was not 
flppi^çr begun t^ |)e<.usçd. .Ou .the afternoon of 
thaji ^ày U . got, .put. qf prder .and» only worked 
|br h.al£ à day. On tl;i^,»ext.^ay the thictietk 
tljie; 'pfill w^ j^toppei for .Iwo honJS-/and 
t^è' appçl)f^nt in the pçur&e.of his morning 
]ifi|9it|,a8ç^çrtQined.that thc^pump was iDsmffi- 
^ien^ ^d bringing thQ. Engineer yerneui. to 
Mie spojtj^lhçy. fpMnijI .in, the.£!Qurt,of,the-Mill 
p©// Roselyn ^Cpttage " pumps, cae of which 
yr^ia^ .suq8tij^pte(jl.fi?i;.tl]p âd&ctiva pump. with 

S* e recuit t]b%t , th.ç mill , w^nt . on .effectually, 
ojjr.it^ is, S4i[prn by ^err^t, ^hoaa evidence is 
importaut that he saw the '* Roselyn Ootta- 

W.f PHPPg.t'^^gb^ M'* La. LajtiTA " fotthe 
t^pt. tiipe pn.jthé jaaorning.of ihe thirtieth.Sep« 
téînbçif.ap^.tl^^.t they., werei not. there ^- the 
twenty p>nth of fb^^ month». and ithis ^svcôn- 
.j^ed:i!7'a wit-ness .wbo.mad^.an ihventory 
p| ^^ \\ie flttaçjîiu^ïy at.*/. I^ft Laiura "^and'did 
not see them there up to the twenty first'Sep- 
tconber^ ,7fjhen, the inventoxy was completed. 

. ^ The appejuant pletf^diad Jthat'the resf^ondent 
lf^8 j;T9^7 iu^.ifauJt, becau|bQ<first).ibe knew 
of. thç l\ Roselyn Cottage '' pumps and should 
il^yê, .put tfhe^ up^(^9nd Jiot.'foding them at 
''.tjfttavjra".he.oggh» to.Jiave f[one to the 
plac^^ and dirçc^d^ them, to be removed and 
ni; up aji.the la,tter».f^nd .(açoondly) because he 
9L(^ not irifprmed bim^abe f^poellahty that the 
VVJfiV V^P^ ^P (T^^Vild .not work satîsfactôHly. 
^utpp tibie.fîrç.t g^oupd^.weihold.l^tt^^^ ap- 
pÀltapf nas .failed to .prpye.that the respondent 
p/f,4 ^nj ^kûp^lpdge pltbjB V:Rpsqlyn Cotta- 
é9\ !• PA'^P» W4.Q9 the second ^ound^'as the 
py qi^p. jha4 OQly \^ç^ working foi\ a few' hours 
^n th^ :^w,e?Hjr ninth, and jwentIw*ong ai; five 
qfqock^Pr. Mil pf Wt day.and the'appell'ant' in 
{^.morning vint Ibibeinill .oh. tbe thirtieth 
4(^l>Fv.^t§.l^^^^9fif.tbeie seems to have been «o 
^ç/^stv.e ^deliiy^and jao. fault such ad would 
justify the forfeiture of the wages for which 
ti^.çe8ÇWd?p^< Im^ worked,. * ^.^ 

THjxp appellant jalso laid great, stress' on the 
hcif ^hut. (b^re ^MeA \^)parent deficiencytin 
the money chesty which was under the care of 
the responçlent. But nathlkp^iat it is enough 
t^ ^ay tha( thç^ proof of such deficiencv is not 
ab clear and satisfactory,. as. to enanl»' the 
Court to proceed theieon as a sufficient defen- 
-ce to the present action. The evidence of the 


I 






aocountant and sub-accoun^nt^ wjip^^kept^he 
books of the Estalp, «qch as^if \^, jis^Rflt so 
certain and distinct as to prove the deficiency 
on the part Qfthe respondent^ a^^f| that «mat* 
t^rif. still tr-be followed out/ remains for 
investigation. On this point we concur 
the .Stipendiary Msgistrate. ^. 




On the question of costs 'though the respon- 
dent claimed two monthp' wages^ .ai|4 ha^ otply 
got one, yet the defence required the whole 
evidence and procedure, which has been had 
on the whole matter we dismiss this appeal 
with costs. 


SUPREME COURT 


x^ii 


Application to sbt asidb affirmative de» 
claration of gabnishbb. — iinxrest.— 
. CosTa. " 

The fiainiiff^B action contained three points : 


A c 


W îhat the ' iefendafit^ê dedaradon^ae gat" 
nishee of monies due to one Pragassa, that 
he was entitled to set off of Rs 200, be set 
aside. 


.-rrr 


••<►•■•»—< ■•#■ I 't I 


Declined ds this sum was mentioned in the 
judgment of validity which was assented to 
by plaintiff. 


t w »r»'c •> t 


The second point was a claim of interest on a 
sum for which judgment was given against 
the defendant in March ISS^^ , rr^ <.. ^, ^ 

As neither the JW^gment nor the registrar's 
notes knjhe case contained any mention of 
interest, the application was also decliMd 

^ by the Court., ^ , .^ •. ,> 


t .»» •» > 1» \f^ 


- ,^ f.K 


The thirdr point rqised^ps * as fo tl^ çç^ts ,fç ba 
paid by' the defendant w iy ^'^dgffi^ffi 
already referreà- to, the defenibnt was oon^ 
demned^ to^ pay \of, the phfifl^iff W(t, 
^•^ gestion that arose was whether this 
' meant | of the whole costs incurred by the 
plaintiff.- ,. 


•» /i 


I o c,.,, 


Beld that this was the intention of the CburC 
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BOHAN— Plaintiff 


versui 


BAYÂ.— Defendant 


Before 
His Honor Sir A.G. Ellis Kt.— Chief Jndge 


and 


Hia Honor E. Leclézto— First Puisne Judge 


A. BorcHERAT.— Counsel for Plaintiff 
O. BouLOUX. — Attorney for the same 

W. Newton & L. A. Hugues.— Counsel for 

Defendant 
F. ViCTOB & A. Leblanc. — Attorney for the 

same 


Record No. ftlfiTO. 


■ Jttdgmbnt of his honor Justice Lbcl^zio 


S^A February 1883. 

In this case the Plaintiff has entered an 
action in order to obtain from the Court a 
decree setting aside an affimative declaration 
made by Mr Baya as garnishee and now the 
defendant in this case, because it was erro- 
neous and incomplete. The defendant first 
-Stated that he was entitled to set off a certain 
gum viz : Ks. 200 against the claim of the 

Slaintiff against Mr Fragassa his debtor; the 
efendant now restricts his right to compen- 
aation tn that sum which was mentioned in 
the judgment of validity of the attachment 
lodged ill his hands by Mr fiohan the plain- 
tiff, against monies due by the defendant to 
Ur Pia;^assa. There can be no doubt that 
that sum was inserted in the judgment of 
Talidity by the common consent of Mr Rohan 
aind of Mr Fragassa^ when they appeared 
before the Judge in Chambers, as one which 
Fragassa would reoeiye personally from Baya^ 
and that therefore Mr Baya is entitled to 
i^educt that sum from the sum which has been 


attached in his hands by plaintiff as creditor 
of Mr Fragassa. 

The second point which was argued before 
the Court was one concerning the interest 
which was inserted in the writ of execution 
after the judgment of March of last year in 
which the defendant was condemned to pay 
a certain sum, but with no mention of inter- 
est. We have looked in the record of this 
case and in the notes taken by the Registrar 
to see whether any mention was made with 
regard to this matter, and it does not appear 
that at the time when the judgment was gi ven 
any mention was made to the effect of obtain* 
ing a mention of interest in the judgment. 
Therefore we think that as no mention of in* 
terest was made in the written judgment, and 
as no motion was made by the plaintiff at 
the time when the judgment was read in 
Court, that the party who obtHined the judg* 
ment was not entitled to ask that interest 
from the date of the demand up to the date 
of the judgment should be inserted in the 
writ of execution. The interest so inserted 
amounts to a sum of Rs. 61.13. and that 
should be excluded from the amount which 
the plaintiff takes as being the principal sum. 

There is another question, which is as to 
the costs to which Mr Baya was condemned 
by that same judgment of March 188;^. The 
judgment says that Mr Baya will pay to the 
plaintiff in this case one third of his costs; 
meaning thereby one third of the plaintiffi 
costs. The question which is now before the 
Court is whether Mr Baya was condemned 
to pay one third of the whole costs incurred 
by the plaintiff i;i the case, or whether he 
was condemned to pay one third of the costs 
made especially agflinsthim. We have looked 
into th*» judgment in order to be able to in- 
terpret its meaning. I may say I was one 
of the judges who gave that judgment, 
together with my brother Mr Justice Mure, 
and I have no doubt from the whole tenor of 
the judgment thai our intention was when 
we condemned Mr Baya to pay one third of 
the plaintiff's costs, thnt he should pay one 
third of the whole costs. In this case, there 
were at first four defendants, but at the 
very threshhold of the case, one of those 
four defendants disappeared» and that is one 
of the reasons why we condemned Mr Baya 
to pay one ihini of the whole costs incurred 
by the plaintiff. 

Having disposed of the three points argued 
before the Court in this case, we have only 
to deal with the total amount to which the 
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plaintiff is entitled now. The plaintiff's coun- 
sel in this case has himself reduced the amount 
to the sum of Hs. 783.44 c, less that sum of 
Rs. 200, which he acknowleged in Court was 
to be deducted from that sum, that would 
have made the whole amount Rs. 683.44 c, 
but the Court being of opinion that the in- 
terest also» which was calculated upon the 
Capital mentioned in the judgment of March 
1882, should be deducted from the amount 
mentioned in the writ of execution issued by 
the Registrar^— the total amount will then 
be reduced to Rs. 5^1^.31, for which amount 
judgment is now given in favor of the plaintiff, 
together with interest from the date of the 
service of the declaration upon the defendant. 
We think that as Mr Baya has been partly 
successful in this case^ he should «pay only 
half of the plaintiff's costs. 


PROCUREUR GENERAL^Flaintiff 


Judgment of His Honor A. G. Ellis 


8ih February 1883 

I entirely concur in the judgment which 
has just been delivered. 


SUPREME COURT 


CsRTioBABi. — Construction of a dike in 
A BiYER. — Magistrate held that there 

HAD BEEN NO C )NSTRnCTI0N BUT MERE 

REPAIR. — Decision upheld.— Article t3 
OF Ordinance 35 of 1863. 

The defendant was pro$ecuted "before the Dis' 
trict Mcigietrate ofMoha for having caused 
a dike to he constructed %n the Moka River» 
The evidence before the Magistrate shewed 
thai the dike was an old one that the de* 
fendant had merely repaired. 

The Magistrate dismissed the charge. 

Held that the repair of a dike already exist- 
inq may not constitute an infraction of the 
Jaw, which forbids the placing or making 
new constructions in a ricer, within the mean* 
ing of Article 23 of Ordinance 85 of 186S. 

Jtols discharged. 


versus 


DISTRICT MAGISTRATE OF MOKA& 
William HEWETSON— Defendants 


Before 
His Honor A. MuRE."--Second Puisne Judge 


and 


The Honorable L. Cox ^ 3rd Puisne Judge 


J. M. Gibson» Substitute Procureur Gene» 

ral, — Of Counsel for Appellant 
J. GuiBERT^ — Attorney for the same. 

William IIbwetson appeared in person. 
William Hewetson --Attorney for himself 


Record No. 21^819. 

8(h February 1883. 

This is a rule calling upnn the Dintrid 
Ma(|;istrafe of Moka ami William Hewetsoii 
to shew cause why a judgment given by the 
former on the fourth day of December last, 
which has been brought before us by writ of 
certiorari should not be set aside. By that 
judgment the Magistrate dismissed the in- 
formation charging the defendant, William 
Hewetson, with having caused a dike Co be 
placed in the course of a stream leading into 
the Moka river, without having obtained the 
authority of the Executive Council so to do. 

The charge was brought under Article tS 
of Ordinanca No. 95 of 1863, which provides 
that ^* All persons are forbidden unless with 
" authority of the Executive Council, to stop 
'^ or change the level of any stream being 
^' public property or to make or place in Cho 
'' course thereof any dike^ dam or constmo- 
'* tinn of any kind.'* 

The evidence before the Magistrate shewed 
that the dike was an old one, which existed 
before Ordinance No. 35 of 1863, and that 
the defendant had recently caused it to be 
repaired, witlout having applied for, or ob* 
tained any authority. The Magistrate after 
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_ the evidence and examining the dike 
in question^ gave the following judgment : 

'* I find the aoeused not guilty and dismiss 
** the charge.'* — For the Crown it was con- 
tended lo* That the mere fact of repairing 
the dam amounted in law to '' making or 
^' placing a dike in the course of the stream/* 
We cannot entertain this proposition^ just as 
we cannot entertain the counter proposition 
put forward by the defendant before us, that 
the owner of an existing dike can repiir it in 
any way he likes^ without ever committing a 
bleach of Article S8. 

For we can conceive that in one case re- 
pairing a (lam, may be simply consolidating 
and keeping up the existing construction^ and 
that in another, in consequence of the mag- 
nitude and characier cf the work it may 
amount to " placing or making '* a new cons- 
truction within the meaning of article 23, 

The solution of the question whether in 
any case repairs come within the article at 
ally must d'pend upon the special circums- 
tances of that case : in other words the ques- 
tion is one of fitct and not of law/ 

It was next argued by the Substitute Pro** 
«pteur General that at all events in this case 
the evidence before the Magistrate showed 
that there had been such an ulterntion of the 
original dike f.s to make the construction a 
new one» and therefor.^ tliat the case was 
within the at tide. But we cannot interfere 
with the Magistrate's finding upon the facts 
of the case : He has heard the evidence^ ex- 
amined the dike himself and acquitted the 
defendant. 

Even if we were satisfied that his decision 
on the evidence is erroneous (and we are not 
prepared ti> say that it was) we could not 
interfere, because there would be no want or 
excess of juiisdictiou or other error in law* 

This rule must be discharged. 


gllPRElHB COURT 

Amendment of judomsnt of Suprbmb 
Court. — Appeal to Frivt Council 
whbn allowablb.^execution op judo- 

MBNT PENDING APPEAL.— COSIS* 

This If a eroii action. In the first ca$$ I&9 
fdainiiff requested the amendment oj a 


judgment of the Supreme Court dated the 
nth November 1^%% restoring to the plaits 
tifi the possession of a portion of land in 
the district of Port Louis held by the de* 
fendant» 

The amendment prayed for was to the effect 
that the dejendant be ordered to remove 
toithin a time to be fixed, a hut existing on 
the said land, and in default that the plain'- 
ttfi be authorised to have it pulled down. 

Held that an amendment of the judgment 
was competent, and ordered as an addition 
to judgment that the hut be removed within 
15 days, failing which the plaintrff shall 
have the right to pull it down» 

The cross action entered by the defendants 
(Deville) moved to be allowed to appeal to 
the Priry Council from a judgment of this 
Court dismissing her claim to indemnity 
for land withdraum from the portion leased 
by Government, and which tlis Crown has 
disposed of 

The indemnity claimed had not been decided 
by the Court, but as it exceeds the appeal* 
able amount, the Court sanctioned the ap* 
peal to the Prity Council on the usual 
security being furnished. 

An application by the Government, for tlie 
execution of the judgment giving possession 
to the Government of the land forming 
tlie subject of this action was granted. 
Costs divided. 

COLONIAL SECRETARY.— Plaintiff 

versus 

WIDOW DÉVILLE & another— Defendants 


and 


WIDOW DEVILLE.— Plaintiff 


versus 


COLONIAL SECRETARY. — Dti&ndiat 

Before 
His Honor A, Hurb.— Second puisne Jadgt 

and 
His Honor L. Cox— Third Foisne Jadgt 


IS 


DECISIONS OP THE COURTS OP MAURITIUS 


[I88S 


J. M. G1BSON9 Substitute Procureur General^ 

— Counsel for Colonial Secretary 
V. DucRAT,— Attorney for the same 

T. L. Jenkins. — Counsel for Widow Deville 
J. MERCiERj-'Attorney for the same. 


Records Nos. S1,SSS & 21,388 

14/A February 1883. 

In the first of these actions, that at the 
instance of the Colonial Government, judg- 
ment was pronounced on the merits of the 
case towards the end of the last session, and 
that judgment thus concluded : ^' Upon the 
*' whole case we give judgment for the plain- 
*' tiff, but without damages." 


The declaration in this case craved the 
Court inter alia to decree that the said plain- 
tiff in his '' aforesaid capacity shall resume 
" possession of the said portion of land, and 
'* that the hut built on the said land shall be 
'• removed within a time to be fixed by the 
'^ Court, failing which the said plaintiff shall 
'' have the right to cause the same to be 
*' pulled down." In this position of matters 
as no time is fixed by the judgment for re- 
moving the hut built on the land, a motion 
is made by the plaintiff^ that an addition 
should be made to the judgment to the effect 
that the hut built thereon be removed by 
widow Deville within fifteen days. This mo- 
tion was objected to as unnecessary and in- 
competent, and was maintained by the Sub- 
stitute Procureur General on the ground of 
expediency and ob ma/orem eautelam. The 
attention of the Court does not seem to have 
been directed to the rather indefinitive terms 
of the declaration above quoted, and there 
can be no doubt that a certain ambiguity 
between the terms of the judgment and the 
conclusion of the declaration would result, if 
execution followed on the judgment in its 
present form, the defendants might say that 
they were entitled to a delay to be fixed by 
the Court between the intimation of the in- 
tention to execute the judgment and the 
operation of pulling down the house. In such 
a case as this, in which parties are contending 
for the utmost point of their right, it seems 
expedient that the amendment soUght should 
be made. On the question of its competency 
the Court has no doubt. Amendments of 
judgments hare been declared to be compe- 
tent in the previous practice of this Court, 
and as in truth a mere clerical error has 


occurred when the judgment was pronounced, 
and as that judgment has not been signed 
and extracted by the registrar, we think that 
the motion is still in time. Archbold in his 
book of practice says that : *' The judgment 
'^ is amendable at common law in substance 
'' or in form at any time during the term of 
^* which it is signed, and after that time even 
*' after error brought and in ntUlo est erra- 
turn pleaded." 


€t 


We accordingly direct as an addition to 
the judgment previously pronounced the ad- 
dition of the following words : '" We further 
'^ decree that the aforesaid plaintiff in his 
^* aforesaid capacity do resume possession of 
** the said portion of land and that the hut 
" built on the said land shall be removed by 
" the said defendants within fifteen days, 
** failing which the said plaintiff shall have 
'^ the right to cause the same to be pulled 
" down.*' 


The second motion was made at the in- 
stance of widow Deville and Laurent Lemème 
the defendants in the principal action, and of 
the former the plaintiff in the cross action. 

In that cross action it is alleged that the 
Colonial Government in \t^62 alienated for a 
sum of £ 500 a portion of the land measuring 
about 18614 square yards, in which a 
c^metry has b^en made, she further alleges 
another alienation in 18t>4 for another sum of 
£1064.168. of a piece of the land of 11180 
square yards (0 the Continental Gas and 
Water Company ; many other alienations are 
alleged in the said cross action, and she 
maintaining that her right of damage consists 
in the interest of the sums obtained by the 
Government for these alienations from the 
year 1864, and she makes out as due to her 
Rs, 22691.44 c. 

This action has been dismissed by the 
Court in respect of their judgment in the 
other action. The Court is quite aware and 
approves of the law which has been previous- 
ly laid down, that it would admit or reject the 
application to appeal to the Privy Council 
according as the real matter at issue was 
above or below the appealable amount^ the 
Court at the same time inclining in any case a 
of reasoaable doubt to allow the appeal» It is 
clear herç that the plaintiff claims more than 
£ 1000 as damages sustained by the conduct 
of the Colonial Government. As the question 
of the real amount of damages was not en- 
tered into by the Court, but the Court dis- 
missed the action, it is impossible to say 


188S] 


DECISIONS OP THE COURTS OP MAUBITIUS 


1» 


there being no estimation of the damages, 
that the real value of the action of the plaintiff 
is less than £ 1000> and therefore unappeal 
able. It is true that the Colonial Govern- 
ment alle^^e that only a small portion of the 
above alienated lands is part of the jouissance 
conceded to Alexander, but this is jost one of 
the points on which parties are at issue, and 
as the Court has dismissed the plaintiff's 
case, we, in a question of appeal, must give 
weight to the allegations of the appellant. 
We therefore allow the appeal on the action 
in damages, subject to the usual condition 
relative to finding security to the amount of 
£300. 

In regard to the other action, by which the 
Colonial Government sought to put an end 
in law, as an end in fact had been brought 
long before, to the rather peculiar right of 
" jouissance ", it is probably certain that the 
value of that right to a lady who is so old 
that her examination had to be taken de 
bene esse by commission is not equal to the 
sum of £ 1000. 

Bat in the first place, on the motion of the 
Government the two actions. were consoli- 
dated on the ^4th of October lS8^,they there- 
fore were heard together, the evidence bear- 
ing on both cases was the same, and they were 
disposed of by one and the same judgment ; 
in the next place the pleas of the Govern- 
ment in answer to the action of damages are 
a repetition of the legal rights maintained in 
the Government's own action ; these facts 
being so, we do not see how consideration of 
the case at the instance of the Government 
can be excluded when the merits of the action 
of damages are being considered, and we 
holi it inexpedient to refuse the motion for 
appeal in this case also. 

Another motion was made for execution 
pending appeal in the event of the Court 
sustaining the right of appeal, as the view of 
the Court was that many years ago widow 
Deville ceased to make use of the very litrit- 
ed right of pasture, which she had in virtue 
of Alexander's concession transferred to her, 
and as Lemême's position of guardian of her 
rights was a mere point of fiction and a pre- 
tence put forward to give a colour to the case 
of the parties maintained in Court, and that 
in truth he was a mere squatter who had 
endeavoured to obtain on his own behalf a 
substantive right from the Government, but 
without success ; we think the circu nstances 
such as ju6tify our granting execution pend- 
ing appeal* 


We therefore grant the motion of the 
Colonial Government to that effect. 

• 

As motions on both sides have been made 
which have been opposed by the other party 
unsuccessfully, we are of opinion that an 
order for costs due to or oy either of the 
parties should not be pronounced. 


SUPREME COVRT« 


Appeal from judgment of Forest Lakd» 
Purchase Commission. — Olaim of an- 
nual PERCENTAGE UPON PURCHASE PRICE 
FROM DATE OF VALUATION BY COMMISSION 
TO DATE OF DEPOSIT OF PURCHASE PRICE, 

This is an appeal from a t^aluaeion of fhe 
Forest Lands Purchase Commission fixing 
the value of land at Curepipe belonging to 
Mr Bavet at Rs 79,004. 

The appellant Bavet contends that this sum 
represents the value of the land as it stood at 
the date it was valued^ and if the Government 
decides to acquire it, he if entitled to this sum,, 
plus the interest from the date it was talued 
until the date the purchase price isdeposited. 

Held that the Commission had power to award 
compensation for deprivation of the land b^ 
the owner between the date it is assessed and 
the date the pi ice will be deposited. 

Judgment remitted back to the Commission to 
be amended, by allowing appellant an annual 
percentage upon the value of the land as at 
date of valuation, as will indemnify him for 
^^ damage being the natural and immediate 
'^ consequence of the delay which has oecurml 
" or will occur before the final decision qf 
'^ Governor respecting the acquisition of the 
" land.'' 


RAYET— Appellant 


versus 


THE MAURITIUS GOYEBNMENt 

-—Respondent 


14 


DECISIONS OP THE COURTS OP MAURITIUS 


[1883 


Before 


His Honor Sir A.G. ELLi8,Kt.— Chief Judge 


and 


Honor A. MurBj — Second Puisne Judga 


W. Nbwton - Of Counsel for Appellant 
F. ViCTOR--.Altornfcy for the same 

J.M. GiB30K, Substitute Procureur General, 

—Of Counsel for Rpspoiident 
J. GuiBERT.— Attorney for the same. 


Record No. 21,800. 

I4th February 1883. 

This is an appeal against a Report of the 
Forest Lands Purchase Commission assessing 
Ihe value of land belonging to the appellant, 
which Government is desirous of acquirinrr 

under the provisions of Ordinance No. 10 oIt 
1681. 

The Commission fixed '' the Cash value of 

cf , o®u^ «P"*""^^ ^^ ^^ ®*^'^'' ^" *^® 10th May 
188i (bring the date at which the land 
was proolaimpd under article 2 of Ordinance 
No. iO cf 1881), at Bs. 79,004. 

The appellant accepts this valuation as re- 
presenting the value of his property at the 
date mentioned, but contends that the Com- 
mission should have found him entitled to 

't^T^rc " ^'"^^ *''^' ^*^® ^® ^'^^ d^^^® "P^'i 
which (if the Government decides to acquire 

bis land), the price assessed by the Commis- 
sion is deposited in accordance with article 
16 of ihe Oidinance. In the event of the 
Court being of opinion that it was beyond 
the power of the Commission to aw ird ** in- 
terest " on the price from the date of the pro- 
clamation, then the appellant claims alterna- 
tively what he terms damages for loss of 
industry. 

On behalf of Government it was argued that 
the price as assessed by the Commission, re- 
presents the full sum which the appellant 
will be entitled to receive, should the Gover- 
ment, at some future period, determine to 
acquire the Land, or, at any rate, that the 
Commission had no jurisdiction to award 
" interest '* ; and that if any question should 


arise as whether interest is due on the amount 
awarded, it must be the subject matter of a 
separate suit. 

With regard to the first branch of this con- 
tention, the very careful wording of the Be- 
port can leave no d ubt that the Commission 
did not consider that the amount fixed by 
them was the equivalent of the value of the 
Land either at the date of their Report, or at 
some future date when the Government may 
finally decide to acquire the Land. Thsir 
award is couched in most precise terms, and can 
only mean that the amount mentioned is the 
▼alue of the land as at lOth May 1881, ia 
other wojds, that, had that sum been paid to 
the appellant on that date, he would thereby 
have been indemnified for the loss of his pro- 
perty Were we then to hold that by depo- 
silirg the amount mentioned within the delay 
prescribed by the Ordinance (which in this 
instance wiil not expire before June 1883) 
Government would discharge all claims com- 
petent to the appellant in respect of his ex- 
propuation from the Land, we should mani- 
festly give to the award a meaning which 
It was never intended to hear, and of wliich 
the terms used do not admit. We must accord- 
ingly reject the first branch of the Respon- 
dent s contention. 

But the real ground upon which the an- 
ppllant s claim was attempted to be met bv 
Government was, that it was ultra vires of 
the (.ommission to deal with any claim for 
interest and that consequently no soch ques- 
tion could competently be entertained by this 
Court on appeal. / ^ *» 

sion V«-n '^5 ^"^ the report of the Commis- 
sion t will be seen that this was the view 

ftvi^^ '^'"?*. "^^^y^^y " Wheth>r Mr. 
^^ Ravet IS entitl -d to claim interest f om the 

Government since the iOth of May, date of 
the Proclamation, inasmuch as Mr Ravet, 
since that date has been practically depived ' 
u ^Ji^'J^P'-^P^r^y* \ a question into which 
the Commission has no right to enter/* 

îl ffT'''' "P^" "''^'''^ *^^ Commission was 
led to this opinion, would appear to be that 

by paragraph 1 & ^ of article 30 of the Ordi!" 
nance, their estimation of the timber, crop» 
and bare Latid, is invariably to be based oâ 
the:r value as at the date of the Proclama- 
tion and that they do not consider that either 
of the other paragraphs of Art. SO, prescribinir 
the grounds upon which their valuation shaS 

Sn^tïn" •"?•' "'T l^ ^""^^ î^^^ considéra, 
tion the prejudice which the appellant will 

sustain by the deposit not being maae until 
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long subsequent to the date at which the va« 
hie of the property is assessed* 

If this view is a sound one, of course the 
appellant's claim cannot be contenanccd by 
us oil appeal. We must therefore inquire 
whether the view of the Commission that they 
are precluded from dealing with questions of 
this nature is one based on a sound construc- 
tion of the Ordinance. 

In considering this question it is well to 
abserve that in the reasons of appeal and 
throughout the argument, the appellant's 
claim has been somewhat erroneously termed 
a claim for "interest.** Interest strictly speak- 
ing is due only in respect of the nonjiay- 
menc of a debt. In the present instance 
there is no debt due to the appellant, unless 
and until Government shall at some future 
period determine to acquire this land by pay- ' 
mg the price as assessed by the C*om mission. 
Should the Government ultimately determine 
to do 80, they thereby become bound within 
three weeks to deposit the assessed price and 
then^ by the express provision of the law, 
interest will begin to run on the deposit* 
Prior to the deposit it is not striv^tly accurate 
to ^eak of interest as accruing on the assessed 
price. Any claim competent to the appellant 
is rather of the nature of a claim fur compen- 
sation or damnge suffered by reason of the 
time which must elapse between the date at 
which the value of the property is assessed, 
and the date at which a deposit must be made. 
The most convenient mode of allowing for 
this prejudice may be however by finding the 
appellant entitled to a certain annual per 
eetUage on the price between the date as at 
which the valuation is fixed and the date of 
deposit. If we examine the economy of the 
Ordinance^ we shall find that the Legislature 
contemplated (article 16) that '' the price 
** assessed by the Commission " should be the 
amount claimable by the owner of the expro- 
priated land, and that, (Article 17) on the 
transcription of the instrument recording the 
deposit of that piice as assessed by the Com- 
mission, the land should *' vest absolutely in 
'* the Crown free from all charges andincum* 
** brances or rights of other parties whatso- 
^ ever/* But if this be so^ one of two things 
must follow — either the Commission must 
have power in its award to make allowance 
for the prejudice which the land-owner sus- 
tains by bemg out of the value of his timber, 
crops, &c., and of his bare land (assessed in 
terms of paragraphs 1 & 2 of article ^0), bet- 
ween the date of the Proclamation, and the 
date when the price is deposited by the Go* 




vernment ; or it must have bepn the intention 
of the legislature that no legal claim should 
be competent to the owner in respect of thia 
prejudice. Now, as an appeal lies to the Privy 
Council, it is clear that three or four years may 
elapse between the date when the land is pro- 
claimed and the date at which Government 
may be called upon to deposit the price as 
assessed by the Commission, and it is hardly 
possible to conceive that the legislature in- 
tended that the value of the land as at the 
date of proclamation should, after an interval 
of three or four years, during which the own* 
er of the land has been deprived of all enjoy» 
ment of his property, be deemed a sufficient 
equivalent. That this was not the intention 
of the frameis of this Ordinance seems mani- 
fest from the terms of article 18, by which, 
when Government decides not to acquire any 
land which has been proclaimed, provision is 
made for indemnifying the ])roprieior for any 
damage he may have sustained as the direct 
consequence of the proclatnation,and also from 
the care (article 19) with which interest is 
allowed for three months on the price depo- 
sited pending its distribution by the Master. 
These clauses raise the etrimgest presumption 
agriinst the theory that it was intCLded that 
the proprietor of Ian I proclaimed, should be 
depiived of any claim fur the loss of the use 
of his land between the proclamation and the 
deposit of the price. Compensation which 
would naturally be estimated at an annual 
per centage upon the sum fixed by the Com» 
mission as the value of the land at the date 
of Proclamation. 

We cannot doubt, from the language of the 
award that the Commission regarded the 
appellant as entitled to such compensition, 
but as we have seen, they deemed it beyond 
their power to award it, and as the Govern- 
ment may legally acquire the land by depo- 
siting the sum assessed by the Commission, 
such compensation would not in their view 
be a legal claim, but one which in its dis- 
cretion the Government might admit or re* 
ject. Such a poMton is so contrary to equity 
and to the spirit of the Ordinance, that be- 
fore adopting it, we must be satisfied that the 
terms used by the Legislature clearly debars 
the Commission from making allowance for 
the damage suffered by the proprietor^ by the 
loss of the use of his land between the date 
of the Proclamation and of the deposit. 

• 

Turning now to article 30 of the Ordi- 
nance there can be no doubt that in fixing 
the value of the timber and of the bare land 
as at 10th May 1681, the Commission carried 
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out their duties so far as these are defined by 
paragraphs 1 & 2 of- the article. But were 
their powers thereby exhausted and were they 
not further required to make allowance for 
the prejudice sustained and to be sustained 
by the proprietor by being deprived of the 
disposal of his property between the Pro- 
clamation and the date when the Govern- 
ment may be required to deposit the value 
of the land as at its date ? We think that 
this was a matter which they were entitled 
and were bound to take into considera- 
tion. Paragraph 3 of the article is clearly 
inapplicable, but paragraph 4 appears to have 
been framed for the purpose of enabling the 
Commission to take account of this element 
in arriving at their valuation. By that para- 
graph , the Commissioners are directed to 
base their valuation, not only on the value of 
the timber and land as at the date of the 
Proclamation, but also on any damage being 
the natural and immediate consequence of 
the " Troclamation " or of the delay which 
" has occurred or will occur before the final 
'* decision of the Governor respecting the 
*' acquisition of the land ** — Now surely the 
loss of the power to turn to account or to dis- 
pose of this land between the Proclamation 
and the date of the decision of the Governor 
to acquire the land, and with that view to 
deposit the assessed price, is damage which 
i/B the " natural and immediate consequence " 
of the Proclamation and of the delay allowed 
to Government for determining whether it 
will, or will not acquire the land. No doubt 
this deprivation for a time, which may pos- 
sibly be a very long time, of his righ>s as 
proprietor causes the proprietor eerious da- 
inagé-^daniage which will not be om pen- 
sated by the deposit in June 18b3 of the 
▼alue of the land as at May 1881, and for 
which .( tin diVftrticle 18) he might claim a 
compensation if ihe Government decided not 
' to ae quire l»is land. But if under article 18 
the Commission may award the proprietor 
compensation for a damage which lie sustains 
by being deprived of the use of his land bet- 
ween the Proclamation and the date at which 
the Government decides not to acquire it, 
why may they not award him compensation 
for the depiivation of the use of the price 
between the date at which it is assessed and 
the date at which it will be deposited ? 

The language of the paragraph leaves in 
our minds no doubt that this is one of tne 
matters which the Commission is directed to 
take into consideration in framing their va- 
laation, and as the date of deposit must ne- 
cessarily be uncertain and contingent^ the 


most natural way in which they can give 
efiect to this element of value is by allowing 
a certain annual percentage on the price, from 
the date as at which the value is assessed, 
that is from the date of the Proclamation, to 
the date of deposit, at which, under article 
19, the sum deposited will begin to bear 
interest ex lege, 

^ This being in our view the sound construc- 
tion of the law, we shall remit to the Com- 
mission to amend its award by allowing to 
the appellant such an annual percentage upon 
the value of the land, as at 1 0th ^^ay 1881, 
as will, in their opinion, indemnify him for 
*' dama^^e being the natural and immediate 
*' consequence of the delay which has occurr- 
'* etl or will occur before the final décision 
" of Governor respecting the acquisition of 
** land.'* 

As the appellant has been successful in 
substantiating the first branch of ihis claim 
we shall reject his alternative claim for loss 
of industry. 


SUPREME COURT 


Imprisonment in default of payment of 
damages — declined. 

This is (he outcome of a judgment given last 
year. 

The plaintiff was (he creditor of the Masomo 
Lodge '' La Paix '' which by means of a 
lottery had come info possession of a sum, 
which plaintiff claimed in payment of his 
debt. 

The defendant took such steps as to place tie 
money beyond his reach. For this act the 
Court held defendant and another were 
liable to plaintiff tn damages. 

Plaintiff now moves for imprisonment against 

defendant. 

Held that this is not a ease in which imprison^ 
ment should be granted, as it had not beem 
ruled by the Court that in the previous case 
above alluded to, the defendant had acted 
fraudulently or in bad faith» 
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RAYNAUD,— Plaintiff 

ROHAN & ors.,— Defendants 

Before 

His Honor E. J. Lbclêzio,— First Puisne 

Judge 

and 

His Honor L. Cox^ — Third Puisne Judge 

W. Nbwton.— Of Ccunsel for Plaintiffs 
A. Lhoste, — Attorney for the same 

L. RouiLLAKB, — Of Counsel for Defendants 
A. RoBANj — Attorney for himself 

Record No. 21,681 

Judgment on the demand for caption of 

the body 

JUDOMSNT OF HiS HONOB E« J. LbCLÉZIO 

iOth February 1883 

I do not think that the motion which is 
made can be granted by the Court. The only 
thing that we clearly established in our judg- 
ment was that the defendants had acted 
illegally in what they did. They acted ac* 
cording to a distinction which they thought 
they were entitled to make according to the 
masonic rules and which we thought they 
were not entitled to make according to the 
rules of our civil law. 

We therefore decided that as they had put 
out of the reach of Raynaud a certain sum 
which they considered was the property of 
the Lodge, Mr Raynaud was entitled to claim 
damages against them on that account, but 
we could not say then and we cannot say 
now that wlien they did so they acted fraudu- 
lently or that it was an act ot bad faith, and 
therefore, I do not think that this is a case 
in which imprisonment should be granted. 


JUDOMBKT OF HiS HONOB L. CoX 

£0<& Fébrmry 1888 
I am of the same opinion. 


SUPREME COURT 

Fictitious salb op LAim.— -Vexdobs privi- 

LBOE. — SaXB CANOBLLED. 

In October 1879 ihe plaintif sold to defend- 
ant a portion of land tohien was to be paid 
for in monthly instalments. The defendant 
fell into arrears in the payment of the 
instalments, and in October 1880 sold the 
land belonging to Atm, to one Mooseeratty, 

Evidence was adduced to shew that the sale 
made to Mooseerally was made without 
consideration f and that a notary had been 
induced to draw up a deed that was signed 
by dtfendant and his Jather in law to the 
effect that the sale was bad. Also that 
defendant^ since the sale, received the rente. 

The defendant argued that the action woe 
premature, and could only be resorted to 
after the plaintif had exercised his vendor^ s 
privilege over the portion of land sold by 
him to defendant. I 

Held that the sale made by defendant to 
Mooseerally should be cancelled and annuité 
edf and that the property in question belonge 
to Roopchand the defendant. Costs against 
defendant. 


D'AVOINE,— Plaintiff 
versfis 


BOOPCHÂN D,— Defendant 


■» > 




Befoka. 


OftT-Lr;rr^* 


His Honor Sir A.G. Ellis, Kt.— Chief Judge 

and 

His Honor E. J. Lbolézio— First Puisne 

Judge 


H. Oal£a— Of Cousel for Plaintiff 
A. BoLAHDO,— -Attorney for the same 

l! a! HuguS- 1 °^ ^^'^^^ ^^' Defendant 
H. Thatcheb— Attorney for the same 

Record No. 21,711 


? 
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iOth Februaafy 1883 

This is an action in which the plaintiff 
seeks to have set aside as fictitious and made 
in fraud of his rights, a sale of certain inimo« 
veable properties made by the first defendant 
and his wife to the second defendant. 

In October 1879, the plaintiff sold to 
Boopchand, the undivided half of a piece of 
land of which the latter owned the other 
undivided half. The price stipulated for by 
the plaintiff was Rs 1000 payable in month- 
ly instalments of Rs 33.33. In October 
1880, Roopchand being then in arreai in the 
payment of nine monthly instalments, sold 
by a notarial act to Mooseerally the portions 
of land belonging to him, one of them being 
the piece of land the undivided half of which 
he purchased from the plaintiff. The plaintiff 
has adduced evidence which as regards 
Boopchand satisfies the Court that he has on 
more than one occasion admitted that the 
sale to Mooseerally was made without consi« 
deration, and that he has induced a notary to 
draw up a deed stating that the sale was 
bad, which was to be bigned by himself and 
his father in law. The evidence further 
shews that since the date of the sale Roop- 
idiand has been in the habit of receiving the 
rent of certain parts of the land, and acting 
as if he were the owner of the property. As 
regards Mooseerally, the plaintiff has examin- 
ed him on personal answers, and the state- 
ments made by him are of such a nature as 
to raise the most grave doubts in our minds 
as to whether any consideration was given 
by hitp in return for the land made over to 
him. He says the sale was made in payment 
of large sums advanced by him to Roopchand 
«even or ten years ago, but of such advances, 
which to persons in this position of life re- 
present very large sums, no evidence has 
been given. 

Further he admits that since the sale he 
has permitted Roopchand to draw the rent of 
the buildings on the land, and although he 
says the money was handed over to him, he 
admits he does not know what sums were 
paid and that he has taken what was given 
to him without question. 

These statements are very nearly incre- 
dible, and when we take along with that his 
relationship to Roopchand, and his denial of 
a oonversation with regard to the settlement 
of the case between them and the plaintiff^ 
to which the plaintiff and a witness positively 
•wear, and the evidence of DA^oinCi who 


states that Mooseerally said to him that hit 
son in law had put all his property in his 
Mooseerally's name, we cannot avoid the 
conclusion that the sale is proved as regards 
them also to be made without consideration. 

Tn these circumstances we must hold that 
the sale is fictitious and in fraud. It was 
indeed contended that the defendant was 
possessed of other property, but no evidence 
was adduced by the defendant to shew that 
they were of real value, or could serve to 
secure to the plaintiff the payment of the 
sums due to nim. It was urged by the 
defendant that the action was premature, and 
could only be resorted to after the plaintiff 
had exercised his vendor's privilege over the 
portion of land sold by him to Roopchand. 
For this proposition however, no authority 
was cited, and we know of no proposition 
that the plaintiff is barred from taking his 
rights until he has tried and failed. 

We accordingly find that the plaintiff is 
entitled to a judgment cancelling and annull- 
ing the sale made to Mooserally, and declare 
that tbe property in question belong to Carew 
Roopchand^ with costs against the defendant* 


SVPBEME COURT 


Action to obtain approval of accounts 
BY AN AGENT.— Oral testimony. 

The plaintiff was the agent of défendante ae 
owners of the St gar Estate " L'Union," 
When the Estate was sold to a company^ 
difficulties arose as to the plaintiff's ao» 
counts f and this action was entered to obtain 
a Judgment approving of the said accounts. 

The issues between the two parties were re* 
ducedto two items, which the plaintiff asked 
to prove by oral testimony* 

The two items were for brokerage^ and for 
machinery for the estate. 

Held with regard to the first item, that oral 
testimony could not be adduced as the 
amount claimed was not in accordance with 
the legal tariff, and there was nothing to 
shew that it was probable that the plaintiff 
had been authorised to remunerate the 
broker by a fee of the amount mentioned^ 
But plaintiff is entitled to call the defend^ 
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ants upon their personal answers, to elicit 
admissions which icould admit oral proof» 

Oral proof is admittsd to eetailish the second 
item, as it was in part payment of an 
account in which the defendants had sane* 
tioned a previous payment by the plaintiff. 
Costs reserved. 

BASSET,— Plaintiff 

versus 

CONSTANTIN & oTHSBS^-^Defendants 


Before 

His Honor Sir Adam Gib Ellis Kt -— Chief 

Judge 

His Honor £. J. Leclézio, — First Puisne 

Judge. 


W. Newton, — Counsel for Plaintiff 
P. F. Lastbllb,*— Attorney for the same 

L. Bot7ILLAbd, — Counsel for the defendant 
£• Laubbnt,— Attorney for the same 


Reeord No. 2IJ24 

20^ Felruary 1888. 

The plaintiff in this case was formerly the 
agent m Port Louis of the defendants as 
owners of the sugar Estate " L'union.'' Mr 
Basset's agency recently came to an end by 
the sale of that Estate to a partnership styl- 
ed the '' L'union Sugar Estates Company" ; it 
would appear that difficulties arose with refe- 
rence to the plainnff's accounts as agent, and 
that the present action was accordingly insti- 
tuted for the purpose of obtainiug a judgment 
approving the account as rendered by the 
plaintiff. 


_ the course of the action^ the issues 
between the parties haye been materially 
narrowed, and the ordy questions remaining 
for our consideration is relative to two Hems 
in the account vist : 

1o a sum of Rs 6000 with which the plain- 
tiff debits the defendants, as the amount paid 


by him as a Broker's fee in connection with 
the sale of the Estate to the company, and 
ftnà a sum of Rs 137S appearing in the 
account as having been paid to Messrs Du- 
cheiine & Co to account of a larger amount 
due to them for machinery supplied to the 
Estate. To both of these items the defendants 
object, and maintain that they never authoriz- 
ed the plaintiff to make such payments, and 
that the plaintiff is not entitled to credit him- 
self with these amounts in his account as 
agent. 

The plaintiff has filed a long notice of 
facts which he asks to prove by oral evidence. 
The defendants object on the ground that 
most of the facts detailed in thp notice cannot 
competently be proved by the evidence of 
witnesses, and tht> question which we are 
now called upon to determine is whether the 
plaintiff has established such a " Commen- 
cement de preuve par écrit" as will entitle 
him to adduce oral testimony. 

From the argument submitted to us the 
practical questions appear to resolve them-^ 
selves into these, — whether the written 
evidence before us emanating from the defen- 
dants renders it probable ('* vrai semblable") 
ttiat the items mentioned were disbursed by 
plaintiff within the scope of his authority as 
agent* 

lo. With reference to the sum paid to 
Duchenne & Co. we find that in the account 
before us, the plaintiff has debited the defen» 
dants with, another item of Rs 1000 paid to 
account of sums due to the same people for 
machinery. As the defendants have now 
approved and accepted the plaintiff's account, 
except as regards the two items above men- 
tioned, and as it is not even alleged that this 
payment of Rs 1000 was specially authoria»d 
by them, we think that their approval of the 
one item renders it likely that the other 

f payment of Rs 1^73 was a . disbursement 
ailing within his powers as agent. 

to. The other item, that of Rs 6000 paid 
to Alphonse Boule fils as Brokerage in con- 
nection with the sale of the Estate '^L'union" 
to the Sugar Estates Company» stands in 
a somewhat different position. The bordereau 
drawn up by Mr Boulé in connection with 
the sale, mentions that the négociation was 
carried out " par l'entremise de Monsieur A. 
'* Boulé fils Courtier juré et agent de chaa» 
^* ge." — This document is signed by Mr Jules 
Constantin, one of the defendants» and contains 
the statement that in executing the deed» ba» 
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Hr Constantin, acted both in his own personal 
name and in the name of the other defendants. 
As a regular act of sale, in similar terms, 
was subsequently executed by the defendants, 
we think that these documents render it 
likely that with the defendants' concurrence 
and authority} Mr Jules Constantin employed 
the services of Mr Boulé as broker in connec- 
tion with the sale of the Estate, and that 
remuneration is due to him for his serrices 
as such. But we are unable to find in the 
documentary evidence, any thing which would 
lead us to the conclusion that the defendants 
consented that Mr Boulé shpuld receive the 
amount mentioned^ Rs 6000. By ordinance 
No. 11 of 1836 and the relative Tariff of 
Brokers fees and charges, the amount which 
Brokers may exact or receive as fees, is fixed 
and determined, and this being so we roust 
presume (in the absence of any special 
agreement) that the intention of parties was 
that Mr Boulé's services should be recom- 
pensed at the rate fixed by the Tariff.— In 
the present instance^ there is nothing to sug- 
ffest that any special agreement was entered 
into with regard to the amount to be allowed 
to the broker, for the fact relied on by the 

Î plaintiff, that on a former occasion a larger 
ée was given Mr Boulé for his services than 
that to which he would have been legally 
entitled, does not appear to us to render it 
probable that a special agreement was made 
in this case. Further various receipts pro- 
duced for items which the defendants do not 
dispute were properly disbursed by the plain- 
tiff, render it likely in our opinion that the 
plaintiff was entitled to settle and to debit 
the defendants with any amount which Mr 
Boullé could claim as his broker's fee, in 
connection with this transaction. On the do- 
cuments before us, therefore while we think 
that brokerage at the legal tariff might pro- 
perly be disbursed by the plaintiff^ and figure 
in his account as the defendant's agent, we do 
not think that the plaintiff is enrttled to go 
into oral evidence, for the purpose of showing 
that the defendants, acting through Mr 
Jules Constantin, consented to remunerate 
Mr Boulé's services by a fee of the amount 
mentioned in the account. 

In the event of our rejecting the docu- 
ments as constituting a " commencement de 
" preuve '* rendering likely the existence of a 
speoial agreement, the plaintiff reserved his 
right to submit argument for the purpose of 
shewing that custom, could, and had abro- 
gated the provisions of the Ordinance of 
It^Sd, and of calling the defendant's on their 
personal answers in order to elicit from them 


admissions which would let in oral prooC 
These courses are of course open to the 
the plaintiff. 

On the whole matter as at present advised^ 
we must refuse to admit oral evidence for the 
purpose of showing an agreement by the de- 
fendants to pay brokerage to the amount of 
Bs 6,000, but admit it to establish that in 
making a payment of Rs 1,873 to Duchenne 
& Co., the plaintiff acted within his autho» 
rity as agent. 

Costs in the meantime reserved. 


SVPRKiWE GOITRT 


Action for possession op immoveable pro- 
perty — Fictitious sale — Minors bouwp 

BY declaration OF THEIR DECEASED MO- 
THER. — Division of costs. 

In this ease the plaintiff^ asks the Court to 
decide that he is the owner of an undivided 
half of certain portions of land at Plaof^ 
and of an immoveable property in Part 
Louis, because the sale alleged to have been 
made by petitioner was a fictitious sale» 
Some of the defendants who are minors, 
deny that the sale was fictitious or in 
fraud, but it was admitted by their counsd 
that they were bound as heirs of their lat0 
mother. 

The Court held that on account of certain 
declarations made by the mother of the 
minors, judgment should be given for plain* 

tiff. 

Half the costs of plaintiff to he paid by (Zt- 
fendants, as they did not qualify their plea» 

With regard to defejidants of age who abided 
by the decision of the Court, held that the^ 
should recover half their costs only from 
plaintiff, as they should have qualified their 
consent» 


SINNAPIN,— Plaintiff 


versus 


APPOa & ors.— Defendants 


1S88] 


DECISIONS OF THE COURTS OF MAUEITITJ8 


21 


Before 

His Honor Sir Â.G. Ellis, Et— Chief Judge 

and 

His Honor E. P. Leclézio — First Puisne 

Judge 

^' -*4,— Of Counsel for Plaintiff 
%y ^ —Attorney for the same 
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SUPREME COURT 



Claim of land. — Prescription of ten 
years with a bona fide title under 
private signatures which had never 

BEEN TRANSCRIBED — In ABSENCE OF TRAN- 
SCRIPTION, PRESCRIPTION DOES NOT RUN. 

In May 1882 the plaintiff purchased a portion 
of land of 2 acres at " Cent Oaulettes " ai 
the Bar of the Master*s Court. On finding 
the defendant in possession of part of the 
land, he appealed to the Supreme Court for a 
writ of habere facias possessionem^ but as the 
defendant alleged that he possessed good title 
to the land, the Court directed the plaintiff to 
enter a principal action to recover the land 
he claimed. 

In the present action the defendant alleges that 
he inherited the portion of land he occupies 
from one Dinalfy, who purchased it in August 
1871, and that Dinally and he have held the 
land ever since. He pleads prescription^ ♦. e. 
10 years bona fide possession. 

In the defendants title, which is under private 
signatures, it is alleged that the land sold 
forms portion of a larger plot of land pur^ 
chased by Mrs Victor Amédée at the Bar. 

It was shewn that this description was incorrect j 
and that the land in possession of the defend- 
ant was not a portion of that purchased by 
Mrs Amédée^ but was a portion of that 
purchased by the plaintiff. On the other hand 
it was shewn to the satisfaction of the Court 
that the land intended to be sold was that 
actually occupied by the defendant. 

On behalf of the plaintiff it was urged that as 
the défendantes title was not binding upon 
third parties and that his plea of prescription 
was not good in law. 

Held that as defendant's title had not been 
transcribed he could not plead prescription., 

Defendant ordered to give up the land with costs. 


PORTAL,-Plaintiff 


versus 


BOODHOO,— Defendant 
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Before 

His Honor E. J. Lbclézio> — ^First Paisne 

Judge 

and 

His Honor A. Mube,— Second Puisne Judge 


H. Galea,— Of Counsel for Plaintiff 
A. Rolando.— Attorney for the same 

L. A. Thibaud,— Of Counsel for Defendant 
J. GuiBBRT,— Attorney for the same 


Record No. 21,585 

23rd February 1883. 

The plaintiff purchased on the llth May 
1882, before the Master of this Court, on the 
sale by Licitation between the heirs and re- 
presentatives of Jean Joseph Pauline, a plot 
of ground of the extent of two arpens, situate 
at Grand Port, place called * Cent Gaule ttes.' 
the memorandum of adjudication was, to- 
gether with the *' Ctthier des Charges '' of 
this sale, transcribed in the Mortgage Office 
on the SIst May last. 

The plaintiff found the defendant in oc- 
cupation of part of the land he had pur- 
chased, and asked for a writ of habere facias 
possessionem against him, but the Court or- 
dered a principal action to be entered against 
the defendant as he alleged he had a good 
title to the land ; this was done and we have 
now to examine the respective rights of parties 
with regard to the land of which the de- 
fendant is in possession. 

The defendant pleaded to the plaintiff's 
declaration that he is the owner of a portion 
of land admeasuring eighty perches situate at 
" Cent Gaulettes ** between the old and new 
road of " Cent Gaulettes *' and described in 
a memorandum of survey of surveyor Pas- 
tourel dated the 13th May 1878 ; that the 
defendant's author is the Indian Dinally, who 
purchased the said land from one Charles 
Victor Amédée on the 28th August 1871, by 
an act under private signatures deposited on 
the 8rd February 1873 with notary Halais ; 
that Dinally died a short time after having 
appointed the defendant his universal legatee 
by his testament drawn up by notary Halais 


on the 28th March 1873 ; that since the SSth 
August 1871, Dinally and after his death, 
the defendant, up to the present time, hare 
been in possession of the land, and that the 
defendant has acquired it by ten years pres- 
cription. 

The defendant further alleged that the 
plaintiff with whom he is employed, well 
knew that he was in possession of the land 
as the owner thereof^ when he the plaintiff 
became purchaser of it. 

This allegation is denied by the plaintiff, 
and there is no evidence of it, and besides, it 
was not alluded to in the course of the argu- 
ment. So whatever might have been its in- 
fluence on'the decision of the Coart if proved, 
we have not to take any notice of it in giving 
our judgment on the question of title which 
is the only one we have now to examine. 

The defendant's title purports to be a sale 
made under private pif^natnres in 1871 by one 
Charles Victor Amédée to the Indian Dinally 
of a portion of land of about one arpent in 
extent, situate at '' Cent Gaulettes *' in the 
District of Grand Port, and bounded on one 
side by the old ** Cent Gaulettes " road, on 
another side by land belonging to Edouard 
Laproyidence, on the third side by the new 
*^ Cent Gaulettes *' road, on the fourth and 
last side by the land belonging to an Indian 
woman called Perbatteea. 

The act of sale further states as follows :— 
'^ L'indien Dinally déclare parfaitement con- 
*^ naître la dite portion de terrain que je lui 
'' ai vendue pour l'avoir vue et examinée. Je 


€t 


m'engage en outre à faire régulariser la 
^' vente de la sus-dite portion de terrain et 
^^ habitation seulement aussitôt après la mise 
<' en règle de la vente faite par les héritiers 
'' Pauline à Madame Victor Amédée mon 
** épouse pour une portion de terrain d'une 
'' plus grande étendue. Ce terrain appartient 
'* à Madame Amédée en vertu d'un acte trans«^ 
« crit au Vol. 108 No. 496." 

• 

It has been shown that the land described 
in that deed of 1871 is part of the land Pau- 
line purchased by the plaintiff at the bar, so 
that there is no doubt that the land surveyed 
by Pastourel in 187S, and occupied first by 
Dinally and now by the defendant, is part of 
of the land purchased by the plaintiff. The 
reference made to the act transcribed in Vol» 
103 No. 495 as being the title of Madame 
Amédée to the land sold, is evidently a mis* 
take, as the land described in this latter deed 
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it land! different from the one purchased by 
the plaintiff at the bar and occupied by Di- 
naUy and defendant. 

It also appears from the documents tender- 
ed that Mr and Mrs Amédée were married 
nnder the system of separation of property, 
and it was argued on behalf of the plaintiff 
that Mr Amédée had then no right to sell the 
property of his wife, as it is not shewn that 
this latter gave him an authority to that effect, 
and that, as a consequence^ the purchase was 
made a non domino. It was also argued that 
if the land purchased by Dinally is part of 
the terrain Pauline purchased at the bar by 
the plaintiff, the defendant cannot ground his 
prescription of ten years upon his title, as it 
was never transcribed, whereas the plaintiff's 
title has been transcribed and that according 
to our law of transcription. Ordinance 86 of 
1868, which is the same as the law of France, 
a deed of sale which has not been transcribed, 
cannot be a *^ juste titre " and cannot there- 
fore, serve as a legal basis for the prescription 
of ten years* 

It was further argued for the plaintiff that 
if, as it would appear from' the reference 
made at the end of the deed of sale by Amédée 
to Dinally, the land intended to be sold is 
not the land purchased at the bar by the 
plaintiff from the heirs Tauline, the defendant 
is in occupation of land which has not been 
sold to him, and has therefore no title upon 
which he can ground the prescription of the 
land in dispute. 

We are satisfied th^t altho' a reference was 
made in the act of sale of 1871 by Amédée to 
Dinally to the wrong title deed of Madame 
Amédée, still it is clear from the description 
of the land sold, that what was intended to be 
sold, was the land now in occupaiion of the 
defendant and purchased at the bar by the 
plaintiff. We must therefore examine whether 
m order to ground the prescription of ten 
years upon his title, the defendant was bound 
in law to have it transcribed in the Mortgage 
Office, before the plaintiff had acquired a real 
right upon it. 

Article 3 of Ordinance 86 of 1863 enacts 
follows : 

^ Until transcription the rights resulting 
^ from the deeds judgments and others here- 
^' inbefore enumerated (among these is every 
** deed of transfer iW^r viw>s of any immove- 
** able property) shall not be maintainable 
^ against third parties having right secured 


^ according to law over the immoveable pro* 
'' perty to which such deeds and others apply. 


9% 


According to this test, the defendant having 
failed to have the act of sale of 1871 transcrib- 
ed, could not maintain it against the plaintiff 
who is a third party having transcribed titles 
from the parties who are also the authors of 
the defendant. 

, Mr Flandin in his second volume on tran- 
scription No. 905 et seq. examines the same 
question : 

'' Aux termes de Tarticle S 180 du Code 
'' Napoléon la prescription de l'hypothèque 
'' dans le cas où la prescription suppose un 
'' titre, ne commence à courir que du jour où 
^' il a été transcrit sur les registres du Con- 
^* servateur. La loi du 23 Mars 1855 n'a pas 
** de disposition semblable au moin? expresse 
** pour la prescription de la propriété et de 
'' là naît la question de savoir si, aujourd'hui, 
*' comme sous le Code Napoléon, le tiers 
'' possesseur n'a besoin pour préserver la pro- 
^* priété d'un immeuble ou de tout autre droit 
** réel sujet à transcription, que de la bonne 
'^ foi et du juste titre exigés par l'article 
*^ 2265, quoique le titre n'ait pas été transcrit. 

'^ La question n'a d*intérèt qu'en ce qui 
'^ concerne la prescription décennale, puis- 
'' qu'elle seule requiert juste titre et bonne 
'^ foi. Or il semble à première vue que si ce 
'* titre n'a pas été transcrit» il ne saurait 
** servir de fondement à U prescription puisque 
le titre non transcrit n'est pas opposable 
aux tiers, d'après la disposition de l'aiticle 
'* 3 de la loi du 23 Mars 18ô6." 




Mr Flandin adds that Messrs Lesenne, 
Rivière and François are not of that opinion, 
gives their arguments and refutes them. Messrs 
Rivière and François make a distinction and 
whilst admitting that transcription is necessary 
when the title emanates from the true owner, 
they are of opinion that it is not necessary 
when the purchaser holds his title a non 
domino and we were told for the defendant 
that if Amédée had no right to sell his wife's 
property the sale was a non domino, and there- 
fore the defendant was not bound to transcribe. 
Troplong No. 117 and following, Demolombe 
Vol. 1 Obligations No. 464 and Mr Laurent 
Vols. 29 and 32 are all of the same opinion as 
Mr Flandin. 

We have examined all these authorities and 
we fail to see how it. is possible in presence 
of so clear a text as ibai of the law of 1856 ia 
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France and that of the text of our own Ordin* 
ance of I86S9 to say «hat transcription is not 
necessary in order to invoke prescription of ten 
years. Were we to hold such a doctrine^ we 
would certainly defeat one of the objects aimed 
at by the law of transcription. 

With regard to the distinction made by 
Messrs Rivière and François we think that it 
is due to the misconception on their part, that 
in the case of a purchase a non domino " ce 
** n*est pas le titre qui est translatif, c'est 
" la prescription.'* This is only a petitio prin» 
cipti because prescription of ten years is not, 
as prescription of thirty years, based on pos- 
session alone, but upon possession accom- 
panied with a past title, that is to say a title 
which is not null for *' défaut de forme " (art. 
S267) or what is the same thing, which is not 
affected with a defect rendering it null with 
regard to those to whom the exception of 
prescription is opposed. 

We will ask with Demolombe : " Est*ce 
*' que le juste titre en matière d'usucapion 
*' n'est pas celui-là seulement qui peut être 
opposé comme translatif de propriété aux 
tiers qui ont des droits sur l'immeuble ? '^ 
and we think Flaudin is right when he says : 
'' Je n'aperçois pas, quant à moi, de motif à 
'* cette distinction, et je me demande pourquoi 
'' on s'attacherait avec cette sévérité au texte 
'' de l'article ^^65 au lieu de décider que la 
^' loi du ^8 Mars 1855 a implicitement mo- 
'^ difié cet article comme elle a modifié l'ar- 
'' ticle 1588." 

Being of that opinion, we think it useless 
to examine whether Dinally purchased a non 
domino or not, and as the title of the defendant 
was never transcribed, whilst that of plaintiff 
altho' posterior in date, has been duly tran« 
scribed, we must apply the law of 1863 and 
decree that the defendant cannot invoke his 
possession of ten years against the plaintiff. 
The defendant is hereby ordered to quit and 
abandon the plot of ground in dispute and 
deliver possession of it to the plaintiff with 
costs. 




SVPREMK C30URT 

Claim of bemxtnebatiok for supbrvising 
the xtnloadina of a vessbl and damages 
for being discharged bbfobe comple- 
tion of the wobk. 

The plaintif was engaged by the defendant oê 
overseer to unload a wrecked vessel, the 


** Clan Campbell." After working 14 dojfm 
he was discharged for alleged misconduelm 
The plaintiff claims remuneration for the 
time he was employed, and damages for 
being deprived of the work he had been 
engaged to perform. 

from the evidence il appeared that the plaim^ 
ti^was to engage men who were to be paid 
by the defendant. The defendant in order 
to secure competent men consented to psBf 
each man RsZ a day, and a certain sum e^ 
money was advanced to the plaintiff by the 
defendant to pay the men he had engaged^ 

The plaintiff engaged men at less than Rs* S 
and pocketed the difference. The men feoni- 
ing this declined to work under him, and for 
this he was discharged by the defendant. 

Claim of damages refected. 

With regard to the remuneration due to the 
plaintiff for the 14 days that he had been 
employed, the defendant had allowed him 
Rs. 5 per day. The Court held that this 
was insufficient and ordered that in settlmg 
plaintiff's account he should be aUowâ 
Rs. 10 a day for the time he was employed. 

Plaintiff to pay ha^ défendantes costs. 

CESAR,— Plaintiff 

vet sus 

ÂNTELME,— Defendant 

Before 

His Honor Sir A.Q. Ellis, Et. —Chief Judge 


and 

His Honor E« J. Leglézio,— First 

Judge 


T. L. Jenkins— Of Counsel for Plaintiff 
P« F. Lasielle, — Attorney for the same 

W. Newton— Of Counsel for Defendant 
E. Sauzieb,— Attorney for the same 

Record No. S1,81S 

iSrd February 188S. 

In this action the plaintiff alleges that he 
was engaged by tiie defendant to nnload the 
cargo of tbe wrecked steamer " Clan Camp- 
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bell *' which had been purchased by the 
lattéTj that after he the plaintiff had partly 
execixted his engagement he was improperly 
dismissed by the defendant, and on these 
allegations he claims damages for the loss 
which he sustained in being prevented from 
carrying out his engagement to its conclusion, 
and a further sum as the remuneration due 
to him for work and labour done under the 
engagement. 

The defendant pleads that no engagement 
was ever entered into between him and the 
plaintiff, and further, assuming such an en- 
gagement existed, that it was not put an end 
to by the fault of the defendant. 

With regard to the first point, the existence 
of a contract or engagement between the 
plaintiff and the defendant, we think that 
the evidence is conflicting and that the con- 
duct of the defendant coupled with the terms 
of certain receipts taken from the plaintiff by 
the defendant, and an account made out by 
the defendant and handed to the plaintiff, 
may justify the latter in considering that an 
engagement had been concluded between 
them. 

We sViall asRume therefore that the con- 
tract or engagement was made between the 
parties, and proceed to inquire whether the 
circumstances under which it came to an end, 
justify the plaintiff's claim for damages for 
the prejudice which he alleges were thereby 
caused to him* 

The arangement between the parties was 
that the defendant was to defray the wages 
and keep of the men to be engaged by the 
plaintilt and generally all outlay, and that 
the plaintiff was to be remunerated for his 
time and services after the operation had 
been concluded. The amount of remuneration 
to be given to the plaintiff was not however 
speeified. After some discussion, and after 
taking the opinion of the manager of one of 
the Dock Companies, as to what wages it 
^ould be necessary to give to the labourers 
for the particular description of work, the 
dsfendant consented to wages ^t the rate of 
Bs. >3 per day, being given to the men, and as 
the plaintiff represented that the men would 
demand a portion of their wages in advance, 
a sum of Bs. 24 per man to be engaged was 
handed over to the plaintiff. 


The real issue between the parties being 
upon what was the precise agreement between 


the parties as to the engagement and pay- 
ment of the men. 

The plaintiff contends that the arrange- 
ment was that the defendant should give bim 
(the plaintiff) Rs. 3 per man per day's work, 
and that he the plaintiff was to be entitled to 
engage the men at what rates he thought 
proper, and to retain any difference between 
the Rs. 3 per man per day, and the wages 
that he found it necessdry to pay the men. 
On this footing, he claims as damages for the 
bieacn by the defendant of his engagement, 
Rs. 3 per man's day's work done in connection 
with the wreck, both before and after his 
alleged improper dismissal. The defendant on 
the other hand maintains that in agreeing to 
give Rs. 3 per man per day's work, it was 
understood that that sum was necessary to 
secure the services of competent men, and that 
it was never contemplated or intended that 
the plaintiff should be entitled to hire men at 
a lower rate and retain the difference between 
what he, the defendant, engaged to give and 
what the plaintiff might find it necessary 
to pay. 

The importance of determining which of 
these conflicting views of the arrangement is 
the correct one result from this, that the 
evidence leads us unhesitatingly to the con- 
clusion, that the plaintifl^s employment was 
brought to an end owing to the dissatisfaction 
felt by the men, on learning that they had not 
received the advances whic!^ the defendant's 
agent imformed them had been made on 
their behalf to the plaintff. On learning this, 
they considered that they hp.d been deceived 
and ill-treated by the plaintiff, and refused 
any longer to work under him, and the 
defendant thereupon informed the plaintiff 
that, as the men would not work under him, 
he might go ; tliat he might tuke with him 
any men who chose to go with him, while he 
the defendant would retain any men who 
preferred to stay and work under a new 
overseer. 

Now, if the understanding of parties was 
that the agreed on wages and advances were 
to be given to the men whom the plaintiff 
engaged^ and that he was not entiilèd to 
pocket the sum advanced and hire men at 
any lower rate which he thought proper, then, 
as his violation of this understanding was the 
immediate cause of the termination of his 
connection with the operations in connection 
with unloading the ** Clan Campbell '% we 
are clear that he cannot found upon what 
occurred as a breach of his engagement or 
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claim what^ on that hypothesis, he was never 
entitled to, Rs 3 p$r man's clay's work done 
in connection with the operation* 

After careful consideration of the evidence 
v^e are of opinion that it was never the 
intention of parties that the plaintiff should 
make a profit and («s appears from the evi- 
dence) an immense profit, from the engage- 
ment of the men* 

The terms of the agreement are clear. On 
the one hand the plaintiff, was to hire men 
from the work to he done, and to devote his 
care and skill to superintending it. 

On the other the defendant was to pay and 
support the men, and at the conclusion of the 
operation to remunerate the plaintiff for his 
time and trouble. It can never have been the 
intention of parties that in addition to the 
siipulated remufieration the plaintiff was to be 
at liberty to keep as his own, the difference 
between the high rate of wages which the 
defendant was im formed by the plaintiff 
was necessary to secure the services of 
competent men, and the wages at which 
the plaintiff could manage to pick up men. 
Such an arrangement would have placed 
the plaintiff in a position where his private 
interests would conflict with his interest to 
his employers, and would tempt him, for his 
own advantage, to accept incompetent men 
at a low rate of wages, while his duty to his 
employer demanded that he should engage 
the best men procurable at the rate agreed on. 

We cannot believe that the defendant 
consentr^d to such an arrangement, as the 
termination of the plaintiff's employment 
in connection with the wreck, was the 
immediate consequence of his Violation of 
whdt we hold to have been the agreement 
between parties in this respect, we must 
necessarily reject his claim for damages. 

The plaintiff further asks, as we have seen, 
for remuneration for his services, in super- 
intending the unloading of cargo between the 
16th and S9th October, say 14 days. 
Although we have held that his ceasing to 
be employed results from Lis own act and does 
not entitle him to claim damages, we think 
he is entitled to remuneration for his services 
during this period of fourteen days. The 
defendant, in the account prepared by him, 
proposed to allow him 13 days work at the 
rate of Rs 5, 

This however we deem quite inadequate 


remuneration looking to the nature of the 
work* We consider that the plaintiff is 
entitled to receive as fHÎr remuneration Rg 
160 being at the rate of Rs 10 for each week 
day and Rs SO for each of the two Sundays 
falling between the 14 and ^9th October 
inclusively* 

The accounts between the parties will then 
stand as follows : 

Payments made by plaintiff to 
the men Rs 388.50 

A sum expended by bin; for tra- 
velling &c ,»,., 69.64 

Remuneration for his labour and 

services 160.00 

Rs 618.14 
which being deducted from the 

sum of Rs 630.00 

advanced to him by the defend- 
ant, will leave a balance due 
by Plaintiff of Rs 11.86 

The action must therefore be dismissed. 

As (he plaintiff has been unsuccessful on 
one of the main issues, the trial of which 
involved costs, we must find him liable ia 
half of the expenses of the defendant 


HVPRKME COVRT 

Lease of premises claimed upok a letter 

ADDRESSED BT DEFENDANT TO PLAINTIFF— 

Letter does not contain obligation' 

" DE donner " OR DELIVER, ACCORDINa 
TO ARTICLE 1136 CiVIL CODE— 'ACTION IK 
DAMAGES MAT LIE. 

The plaintiff» in this case were the occupier» 
of premise» in the town of Port Loui» ie- 
longing to the defendant. During their oceu- 
pation a higher rent than they paid wa9 
offered for the premise» by a third party. 
The plaintiffs addressed the defendant who^ 
was in France applying for a lease of the 
premises, they were informed that if they 
consented to pay the higher rent, the de^ 
fendantes agent here had been instructed to^ 
give them a lease of the premises. 

• 

The defendant pleaded that the lease had been 
offered to them, but they had declined to 
give the higher rent offered by the third 
parties alluded to. 
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Held thai the defendanfs letter does not 
contain an unconditional obligation ^* de 
donner " or deliver according to article 
1136 of the (XvU Code, that the action is 
incompetent in its present form ; the plain- 
tiffs may amend their declaration and claim 
damages, if the defendant refuses to sign a 
regular lease in their favor within a certain 
delay, if they are advised to do so. 


CAILLAUD FILS» FRÈRB8» — PlaintiiSB 


versus 


AVIRAGNET jeunb— Defendant 


Before 

His Honor E. J. Leclézio» — First Puisne 

Judge 

and 

is Honor A. M tjre,— Second Puisne Judge 


T. L« Jbnkins, — Of Counsel for Plaintiffs 
Y« DucASSB^-'Attorney tor the same 

O. GuiBBKT,— Of Counsel for Defendant 
F. RoBBRT»— Attorney for the same 


Record No. 21,849 

2Zrd February 1883. 

In th^s action the plaintiffs seek that the 
defendant, represented in this Colony by G. 
Cbauvet broker, should be ordered to enter 
into an authentic deed of lease of certain 
leal property in Royal street, Port Louis, 
and if the defendant neglected to do so that 
the judgment of the Court should be considered 
as a regular valid and authentic deed of lease. 
Thedefendant is resident in Paris and his agent 
here Mr Chauve t having received an offer for 
the premises occupied by the plaintiffs at a 
much higher rent, difficulties arase between 
the plainti£b and Mr Chauvet, and the former 
•applied to the defendant by letter addressed 
to iiim in Paris. 

In defendant's answer to plaintift, which 


is dated 8th December one thousand eight 
hundred ande ighty two, he says : **I write to 
" Mr ("hauvet my agent to ^ive you the pre- 
" ferencc in the letting of the premises," and 
after some general remark the letter con- 
cludes : " Si done, messieurs^ vous êtes dis- 
** posés à payer le prix qui vous est offert Mr 
** Chauvet a l'ordre de passer avec vous un 
*' bail de deux ans/' The defendant alleged that 
before that letter reached Mauritius, they had 
in consequence of the plaintiffs* refusal to 
pay the increased rent, entered into a contract 
of lease with Messrs Dupin, Morel & Co. 
the notarial lease in virtue of this contract 
was subsequently, on the 19th January one 
thousand eight hundred and eightv three, 
executed betwepn the parties, defendant's 
agent and Dupin fils and Morel & Co. 

In Court the defendant moved to be allow- 
ed to prove by parol evidence, that his agent 
Chauvet had offered to the plaintiffs to lease 
to them the premises which they already 
occupied for three years at the price tendered 
by Dupin, Morel & ('o , and that the plaintiflfe 
having refused that ofter, the defendant's 
agent then immediately accepted the offer 
made to him by Dupin and Morel. This 
motion was objected to by the plaintiffs. 

The letter of Aviragnet to Caillaud does 
not constitute nor is it equivalent to a perfect 
contract of lease ; it conveys merely the as- 
surance that upon the facts stated to him by 
the plaintiffs they ought to have the prefer- 
ence at the same price, nnd that instructions 
are sent to that effect to his agent here. 

The letter does not therefore contain an 
unconditional obligation " de donner ** or 
deliver according to article 1136. We think 
the obligation taken in the letter is only one 
which might render the defendant liable in 
damages, if he persists in refusing to sii^n the 
deed of lense with the plaintiffs, and if. it is 
shewn that he is in fault in so refusing. 

Besides we are in presence of a regular 
lease contracted in favor of a third party, 
against whom no allegation of fraud is made 
and who is not even called in the cause. 

For both reasons it would not be possible 
for us to give a decree in the manner we are 
asked to do. Wriat would be the practical 
result of the judgment we are asked to give, 
if after examining the facts we were inclined 
to consider that the defendant is at fault and 
ought to sign a regular deed of lease in favoi 
of plaintiffs I it would create another con* 
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tract of lease without annulling the one 
already existing in favor of Dupin and MoreL 
Such a result shows that the eonclusions of 
the demand are not what they ought to be. 

We think that we must therefore declare 
this action incompetent in its present form, 
unless the plaintiffs amend their conclusion 
(if they are advised to do so) by stating that 
in case t he defendant refuses to sign a regular 
deed of lease in their favor within a certain 
delay he should be condemned to pay a 
certain amount of damages to them; if within 
a delay of eight days the plaintiffs have not 
made this amendment they may elect to be 
non suited. 

It is unnecessary to examine the question 
of parol evidence at present. 


SUPREME COURT. 

Appeal irom decision of Forsst Lands 
Purchase Commission — Damage done to 
bemaining property of owner — possi- 
bility of converting property into a 
sugar estate — indemnity for depriva- 
tion of property. — alleged error in 

MATTERS OF FACT BY COMMISSION. — OrD. 
10 OF 1881. 

This is an appeal from a valuation of the Forest 
Lands Purchase Commission, of a portion of 
land in the District of Moka and known as 
" Belle Kive.'' 

The land was proclaimed on IQth May 1881 
and valued by the Commission at the sum of 
Es 159417. 

The plaintiff alleged that the Commission had 
erred in matters of fact, that the land had 
been undervalued^ that no indemnity had been 
allowed for the damage done to her remaining 
property by the subtraction oj a large portiqn 
thereof, that the possibility of converting the 
property into a sugar estate had not been at* 
lowed for, and finally that nothing ujas allowed 
for '* Interest ", or indemnity to the Flain* 
tiff for the loss of use qf t/ie land from the 
date it had been proclaimed. 

Meld that on the ground of error, to allow the 
Court to act it must be clearly made out 
that serious error had been committed by the 
Commission, causing serious prq/udice, this 
had not done been doiie» 


That no indemnity was due for damage i^ne to 
the remaining property qf the owner ^ and thai 
the possibility of converting the land into a 
sugar estate was too remote. 

The question qf interest was not discussed by the 
parties, the matter was left to the Courte hoc» 
ing regard to the recent judgment in Bavefs 
appeal. 

As it was not shewn that the plaintiff had 
suffered prejudice the Court directed the case 
to be heard again on this point of her claim. 


Before 

His Honor E. J. LscLÉZio^-^First Puisne 

Judge 

and 

His Honor A. Murb— -Second Puisne Judge 


WIDOW DIORÉ— Appellant 


versus 


THE GOVERNMENT— Respondent 


W. NswroN-^Counsel for Appellant 
y. BouLLÉ— -Attorney — ^for the same 

J. M. Gibson, Substitute Procureur Geneial,. 

"—Counsel for respondent 
J. G uiBBRT.— Attorney for the same 


2Zrd February 1883. 


Record No 21,861. 


This is an appeal from a valuation by the 
^* Lands Purchase Commission '' under aituob 
16 of ordinance 10 of 1881, of a piece of landxMF 
915 acres in extent, part of a larger Estate of 
1300 acres, situate in the upper part of >tiie 
District of Moka and. known under the UMie 
of ** Belle Rive " and of which the appellant 
has declared herself the owner. The land 
was proclaimed on the lOlh of May 1881, and 
of the 945 acres, which the Ooremment haa 
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declared its intention to acquire, 486 acres are 
actually under cultivation, and 510 acres have 
never been cultivated and are now covered with 
wood or brushwood. Most of the cultivated 
portion has been leased to the proprietors of 
the neighbouring Estate of " Hermitage *' 
and the various leases have still six years to 
run before they expire. As the virgin forest 
has been cut down at some anterior period, 
the exact date of which does not appear, and 
has been removed^ good macadamised roads 
have been made through ** Belle Rive" which 
facilitates its examination, and adds some- 
what to its value. It was purchased by the 
appellant from Mr J. H. Finniss in april 1879 
for the sum of Rupees 130,000. which gives 
a price of exactly Rupees 100 per acre. It is 
explained that this sale was a compulsory one 
on the part of Mr Finniss, that is to say, cir- 
cumstances compelled him to part with his 
land at a cheap price,— *he had to raise money 
immediately to pay a mortgage which had 
been called up, and to his mind there was no 
alternative but a Shle, and that sale took place 
at a low price, but Mr Finniss himself thinks 
that a fair price would have been Rupees 
180,CO0 to Rupees !tOO,000, and there is thus 
an exact test of the supposed loss which he 
made in selling. He would have considered 
his Estate well sold if he had received Rupees 
50,000 more than he actually did receive. 

The Commission have now valued the land 
they have taken and the various items of claim 
which the appellant has made, thus : 
22 acres of reserve at Rs 20. « . «Rs 440 
4254 acres cultivated portion at 

Es 180 .^ 76590 

4971 acres uncultivated portion at 

Rsl50 • 74626 

Wood 2487i| cords at Rs S 746iS 

Es 159117 

This is the value of the portion of Mrs 
Dioré's land wanted by the Government. 
There remains in Mrs Dioré's hand 555 acres 
of land which have been cultivated and which 
lie acUaoent to the Estates '' Hermitage " 
«* Valetta '' and «* Hiçhlanàs ",and if to these 
855 aci€8 we assign the same value of Eupees 
180 as the Conunission has done to the other 
portion of cultivated land we have to add to 
the above sum of ••••^•••••••••Bs 159117 

the addittional sum of . » 68900 

Rs 223017 
which gives to the appellant a profit on 
her transactipn within two years of Rupees 
93,017. It is apparent that; the appellant 


mast make her claim for a largely increased 
value of her land above that which the Com- 
mission has allowed, to be very clear and cer» 
tain and that if any doubt exists about the 
value of her land, she has no reason to com* 
plain of the result to which the Commission 
has come. 

The Court recognises the difficulty of the 
task which the Commission has to perform». 
In Great Britain landed property is generally 
let on lease, and has been for centuries, and 
an easy test of its value is supplied by estima- 
ting the price at so many years of the annual 
rent, but in Mauritius most of the land in 
in the possession of the proprietors themselves, 
and the only crop generally raised on th^ 
land is that of sugar, which is attended with 
great risks and uncertainty, so that there is no 
easy test of the value of land, and the evidence 
of witnesses is very various. We have no 
doubt the witnesses all speak honestly and 
conscientiously, but looking at the subject 
each from a special point of view, they put a 
very different value upon it. The witnessea 
for. the appellant and claimant are gentlemen 
who are successful planters, they accordingly 
place the price of ^' Belle Rive " at a high 
average, and one is not surprised to see theta 
estimating the value of the land now in quea- 
tion at 300 to 400 Rupees per acre. On the 
other hand the witnesses for the Government 
name a very different figure; one of them 
thinks that the maximum value of the land is 
Eupees 1 lO per acre including the wood, add 
that it would be a bad bargain even at that 
price, this opinion being based on the facta 
that the soil was not good, the eanea and Ve- 
getation poor, and that a heavy expense would 
be incurred in bringing into cultivation the 
land, which has still to be broken up. Another 
witness the manager of an Estate in the 
neighbourhood who is acquainted only with 
the cultivated portion, values it at Kupeeft 
150 to rupees 160 per acre— a third of the^ 
witnesses estimates that the best part of the 
land being one third of the whole, should b6 
valued at Eupees 17Q per acre, and that thb 
rest being two thirds of the whule^ at Eupeèb 
110 per acre. A .fourth witness who knowfc 
the cultivated land thoroughly thinks that ak 
a whole ''Belle Eive'' \a not of first qualitn btù 
though the soil is compact in some localities, 
red gravel abounds in it, which is a sign 6t 
inferior soil^ where one kind of canes only cati 
grow^ this witness estimates the land at a 
value of Rs lôO to Rs 160 including the wood, 
he appears to have been unwilliog to express 
any opinion about the cultivated portion but 
as roads and drains had been made in it, he 
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thinks it might be worth about Bs 200 per 
acre» and he says that in his opinion^ it is a 
matter of chance whether at that rate, if 
converted into a Sugar Estate, it would sue* 
ceed. The former proprietor of the land who 
had sold his right only in 1879 and had been 
owner for SO to 25 yeats prior to that date 
values the bare land of ** Bell Rive ^* at Ru- 
pees 140 to Rs 150 per acre, this witness ap- 
pears to known the whole land thoroughly, and 
is able' to form an estimate of what can be 
made of it. 

One ground of the claim of the appellant 
the Court has no hesitation in rejecting, she 
claims a high rate per acre chiefly because 
"Belle Rive" is large enough to be made into 
a Sugar Estate, and she presents that as the 
chief reason of the high value which she now 
claims. But in the first place she found a 
great portion of the cultivated land was let 
upon lease when she bought it. She hns de- 
liberately renewed the leases of about 400 
acres of the land which have still 6 years to 
run. There is no evidence to show that before 
the proclamation the appellant ever manifested 
any intention of converting " Belle Rive " 
into a Sugar Estate. On the contrary her acts 
point in the opposite direction, such as her 
offer to the Government in 1879 and her re- 
newal cf the leases. In face of these facts^ 
the possibility of turning '* Belle Rive " into 
a Sugar Estate eeems too remote and uncertain 
to afford a test of the present value of tUe land, 
and we are of opinion (hat this part of the 
claim must be left out of consideration alto^ 
gether. 

Though the members of the Commission have 
differed upon the valuation of the land, yet 
as a body they seem to have been unanimous 
on the quality of the soil» and the kind of 
vegetation which it was actually producing 
at the time of their inspection. They seemed 
to have carefully examined during two whole 
days these points, and the result to which 
they came is thus expressed : ** In the opi- 
^ nion of the Commission, the soil of Mrs 
" Dioré's land is poor with the exception of 
"one spot in ihe cultivated part of Mrs 
** Diori's land, the Commission found every 
'* where red gravel, and as a confirmation of 
" an opinion expressed by some of the wit- 
'' nesses, that red gravel indicates a poor soil, 
.^* the Commission saw in that part of Mrs 
" Dioré's property which was free from red 
gravel canes much superior to that it saw 
^' in other places, the cultivation of the por- 
*^ tion of the land under valuation which is 
*' still held in lease by the Estate '* Hermi- 




** tage '' appeared to the Commission to be 
<' good. The fields being free from weeds 
" and the canfs well* trimmed. There were 
•* no traces of *' binages " having been made, 
*' the Commission could not see to what ex- 
'* tent guano had been applied. But the 
** property being in proper order and in the 
^' hands of a rich firm, the Commission has no 
'' reason to assume that the canes had not 
*' been fairly cultivated, and yet the canes 
** were in many places poor ; in other places 
'• they could hardly be termed fair. If the 
'* soil had been naturally good, the canes hav- 
" ing been fairly cultivated as proved by Mr 
" Chasteau the manager of '* Hermitage, ** 
*' would undoubtedly have presented a very 
*' different aspect. The soil of the unculti- 
" va ted portion of Mrs Diore's property is 
" pretty nearly the same as that of the culti- 
'* vated portion. " 

This is the result of a careful inspection cf 
the soil and vegetation made by a body of ex- 
perts accustomed to estimate the value of land» 
A careful reading of the evidence convinces 
the Court that the above estimate is not un- 
fair in itself and is not inconsistent with the 
testimony of most of the witnesses who ex- 
pressed an opinion on these points ; that being* 
so it is impossible to consider ** Belle Rive * 
as an Estate with a soil of first class qua^ 
lity in which every element is united to pro- 
duce an undoubted good result. 

The appellant has herself afforded a strong 
proof of what she in truth considers to be the 
value of her land ; shortly after she became 
the owner thereof in 1879, she addressed a 
letter to the Governor of this Island, in which 
she proposes that the Government should pur» 
chase the unleased portion of her land from ber 
at the rate of Rs 140 per acre and that in- 
clusive of the wood, she further narrates that 
the 700 acres of the land leased to the pro- 
prietors of ** Hermitage " gives a rent which 
represents a sum of Rs 175 per acre or there 
about, and she gives this as the value of the 
cultivated portion of her land. It is in evidence 
that land did nut encrease in value betweeii 
1879 and 1881 in that part of the Island. 
Looking to the terms of this letter and consi- 
dering that the appellant must have been as- 
king the highest prico she possibly could ask 
for her land, it is impossible to accept as just 
and correct her present claim of Rs 800 per 
acre for her land. The question which the 
Court has to determine is whether such a 
case has been made out by the appellant, as 
entitles the judges to interfere with the appro» 
elation of tbe Commission on a question of 
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facts. It true that upon the ultimate va- 
lue of the land the result was carried only by 
a majority of the commission but still it was 
a majority and upon matters on which men 
may di£fcT, the opinion of the majority ought 
not to be easily thrown aside. To that must 
be added the views of the majority of the wit- 
nesseSy men who though not neighbours of 
** Belle Rive " Estate, yet have large expe- 
rience in the cultivation of sugar Estates, and 
in all the elements which go to constitute va- 
lue» of land in this Colony estimate the price 
of the land, one at Rupees 110, a second at 
Rupees 140 to 150, a third at Rupees 150 to 
160, a fourth at Rs HO to Rs 170 and the 
fifth at Us 150 to Rs 160 including the wood. 
Then there must be thrown into the scale the 
appellant's own act in estimating the value of 
the uncultivated portion of the land including 
wood at Rs 140 and of the cultivated land at 
Bs no. We further think it of importance to 
notice that this Court of appeal is asked to 
hold that the Commission has erred in a mat* 
ter of fact ; we do not hesitate to say that to 
justify the inteiference of this Court it ought 
to be clearly made out that serious errors 
causing tangible prejudice have been commit- 
ted. But this we cannot perceive ftnd on the 
grounds above stated we cannot take that 
Tiew of the present appeal, and we do not he- 
sitate to confirm the report of the Commission 
on the value of the land. 

On the question of severance the enactment 
of the Ordinance is to the following effect 
( Par : 3 art. 30 of ord. 10 of 1881). « The 
'^ valuation of land under this ordinance shall 
'' be based upon any diminution in value of 
'* the remainder of the land or estate belong- 
** ing to the same proprittor caused by seve- 
'' ranee of the land to be acquired. '' 

The true interpretation of this clause appears 
to mean that if the portion of land or estate 
left in the hands of a proprietor is diminished 
in value by severance from the land valued 
and to be taken by the Government, an addi- 
tional value equal to the loss so caused is to 
be given to the claimant. 

The question now to be disposed of may be 
thus simply put. Is loss caused to the appell- 
ant by the Government taking 945 acres 
of her land and leaving 855 acres in her 
possession ? In considering this question we 
discard altogether the supposition that a 8ugar 
Estate could be easily made out of '' Belle 
Rive " as a whole as we have said before, we 
regard this as purely speculative and too re* 
mote and distant a possibility to give any tan« 


gible ground for estimating the present value 
of the subject. This element being eliminated, 
the next consideration is that the appellant 
gets, as must be presumed, its true value for 
the land which has been taken, and has a 
portion of land left to her which is intersected 
by a good macadamized road^ and is the part 
of her land nearest ''Hermitage" and '*High- 
lands '*, and not far from " Valetta.'* That 
being so is it possible that the remaining 
portion can be diminished in value by being 
severed from the rest ? It is adnitted that as 
land needs rest in order to fertilize it, there is 
a tendency for estates to acquire additional 
land. Further it would appear that the ap- 
pellant's land is |lhe only property in the 
whole neigh boiurhood which can be acquiied 
by any of the adjacent Estates. It is further 
possible to create competition immediately for 
this piece of land, as more than one witness 
points out, by advertising the appellant's in- 
tention to parcel it out in small lots, and as 
the available land in that quarter is much re- 
duced in quantity, it is difficult to see how the 
appellant will be prejudiced by the alleged 
severance. On tliis subject therefore, though 
we admit the question is a delicate one, we 
have also come to the conclusion that we can- 
not intprfere with the judgment of the Com- 
mission. 

We came now to the question of interest^ 
which was not discussed by the parties in 
respect of the recent judgment of the Court in 
Ra vet's appeal, but upon which the Substi- 
tute Procureur General requested our judg- 
ment. The matter of interest was left with 
the Court* It was taken for granted by both 
sides, that in consequence of a previous judg- 
ment, interest or rather as we would say com- 
pensation would be found due* But this case 
differs essentially from the preceding. In the 
former case Mr Bavet had besn stopped by 
the proclamation in the midst of his industry 
of cutting down a forest, and the Commission 
calculated that a period of four years would be 
occupied in doing so^ if he had carrit^d out his 
intention without the intervention of the 
Government, and they deducted interest for 
two . years from the whole estimated value, 
because he would realise his profits sooner 
than he would otherwise have done. In 
the present case the cultivated portion of 
the appellant's land is under lease, and the 
rent due under these leases will be, we 
presume, paid to the appellant until the deci- 
sion of the (Government in Executive Council 
is given, . Is she entitled to interest on the 
▼alue of this portion of the land f Again has 
the appellant's use of the tsmainder of the 
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land which is covered with wood and brush- 
wood been eflEected by the proclamation P Did 
she make any use cf it before that and has 
her use of it been' affected subsequently. We 
feel that these questions call for discussion and 
as the parties took for granted that the present 
was ruled by the former decision, we appoint 
the case to be again heard before the Court 
on this head of appellant's claim. 


SUPREME COURT 

Appeal from convigtion of District Ma- 
gistrate OF Port Louis. — Point raised 
BY Court mektioked in grounds of 

APPEAL.— OaSE to be RE-ARGUED. 

I%i9 is an appeal from a conviction of the 
Junior District Magistrate of Port Louis. 

The appellant was charged with having aided 
and abetted in a larceny. He denied the 
charge^ was found guilty and was condemned 
to six months imprisonment ; against this 
decision he appeals. 

On reviemng the infonnation and conviction the 
Court found an apparent difference between 
the charge contained in the information and 
that of which the Magistrate convicted. 

Held that it was doubtful whether the conviction 
uas competent, and ordered that this case be 
argued again. 


JAFFEB,~Appellant 


versus 


THE QUEEN— ^Respondent 


Before 


is Honor A. Mure,<— Secotid Puisne Judge 

and 
His Honor L. Cox^— Third Puisne Judge 


T. L. Jbnkins, — Counsel for Appellant 
J. A. HiTiÉ|— Attorney for the same 


J. M. Gibson, Substitute Procureur General, 
Oounsel for Respondent 

J. GuiBBRT,— Attorney for the same 


Record No. 495 


iSth Febrtiary 188S. 


This is an appeal from a conviction of the 
District Magistrate of Port Louis. The charge 
against the appellant, was according to the 
information ** that he did wilfully and know- 
** ingly aid and abet in the means of facilitat- 
" ing a misdemeanour to wit : did aid and 
*' abet thfi author of a larceny of sugar to wit : 
" one David t) abstract» steal and carry away 
*' with intent to defraud about twenty kilos 
** of sugar." The appellant denied the charge, 
the Magistrate after hearing the evidencs 
convicted and sentenced him to six monthi 
imprisonment. 

On reviewing the information and con- 
viction as we are require i to do by article 
i2S of ordinance Sb of 1852, we find that 
there is apparently a difference between the 
charge as it results from the above informa- 
tion and that of which the Magistrate coo- 
victed. The charge resulting from the in- 
formation, we think, is that of having aided 
and abetted the thief in the execution of the 
larceny and falls under the 3rd part of art. 
38 of the Penal Code. But in this conviction 
the Magistrate states the charge to be one of 
^' having aided and abetted David to steal '* 
by the fact of ordering him the said David to 
fill up a bag of sugar and to carrj the same 
to a carriole wnich was waiting at the dock 
** and the Magistrate convicts Jaffer of the 
'ofPence charged as aforesaid.' Now that offence 
is really one of having by abuse of authority 
given instructions for the commission of the 
larceny falling under the first part of article 
28 and it is not the one charged in the in- 
formation in which we are unable to find the 
words " by the fact of ordering David to fill 
** up a bdg of sugar and to e«rry the same to 
** a carriole which was waiting at the dock *' 
which the Magistrate gives as being part of 
the complaint. 

Under the circumstances it appears to us 
doubtful whether this conviction is a com- 
petent one but as this point was not expressly 
raised in the grounds of appeal^ we think it 
right to give the parties an opportunity of 
being heard on it, and appoint tîiis case 
to be argued again. 
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8VPRE9IB CSOVRT 


ACTIOK FOB POSSESSION OP LAND.— DAMAGES 

— Pbescbiption.— Writ op habsbb fa- 
cias POSSBSSIONBM. 

The plaintif in this case claimed a poftian of 
land in possession of the defendant, and 
which he, the plaintif, purchased at the 
Bar, oti a licitation of the property of the 
late Louis RaouL 

Defendant replied that the land claimed from 
him did not form part of the Estate of the 
land Louis Raoul, and that it belonged to 
him by prescription of 80 years. 

The plaintif attempted to prove by a doeu^ 
ment under private signatures, that the land 
in question had been sold to the late Louis 
Raoul by one François Raoul, but to prove 
the title of François Raoul, the plaintiff- 
founded upon a private act which shewed 
that the land had been sold by Louis Raoul 
to one Adelson, from whom defendant held 
the land. 

m 

Held that the plaintif had not established a 
valid title to the land, and must fail in his 
€tction, unless he elects io be nan suited, in 
either case with costs. 

Plaintiff also moved for a writ of habere 
facias possessionem which is refused. 


EVAEISTE POUaNET,-Plaintiff 


versus 


SU JEEBUNSINO,-* Defendant 


Before 
His Honor Sir Â.O. Ellis, Kt.— Chief Jadge 

and 
His Honor L. Cox— Third Puisne Judge 


L. BoTJiLLABD» — Of Counsel for Plaintiff 
P. F. Lastellb, — Attorney for the same 


H. Galea— Of Coasel for Defendant 
A, DBsvArx— Attorney for the same 


Reoords Nos. 21^753 & 21,814 

2nd March 1883. 

In this action the plaintiff seeks judgment 
finding and declaring him to be the legal 
owner of ^S acres of land situate in the 
district of Pamplemousses, ordering the de- 
fendant (who is in possession) to deliver up 
the land to him, and condemning the defend- 
ant in damages for the illegal detention of 
his land. 

The plaintiff purchased the property in 
question before the Master, on a sale by lici- 
tation prosecuted bjr him against the other 
heirs of the late Louis Raoul. The defendant 
is in possession of the land claimed. He avers 
that he has been so far more than a year and 
a day, and he pleads that the plaintiff has no 
valid title and that he is the lawful owner in 
virtue of thirty years prescriptive possession 
of the land. 

The defendant does not dispute that the 
proceedings in licitation were carried out 
between the lawful heirs of the late Louis 
Raoul, and that the award of the Master has 
vested the plaintiff with all rights competent 
to them. But he challenges the title of Louis 
Raoul. 

Theie can be no doubt that as the plaintiff 
seeks to eject the defendant from the land of 
which he is in possession, he must establish 
his title to the land claimed, and prove that it 
formed part of the succession of Louis Raoul. 
He cannot content himself with arguing that 
the defendant has no 'written title opposable 
to his own. 

In order to establish the right of Louis 
Raoul to the land, the plaintiff relies on an 
extract from the registers of transcription^ of 
. an act under private signatures, bearing to set 
forth a sale 'byi-one François Raoul to Louis 
Raoul. To this the defendant objects, first 
that suoh an extract of a private deed is not 
a valid title and does not even form a ^^ oom- 
^' mencement de preuve par écrit ** (art. 1336 
C. C. Larombière Vol. IV art. 1836 § 6) and 
he further contends that the plaintiff has 
failed to prove a title to the land in the 
person of François Raoul. The first objection 
appears to us to be one of a very serious 
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nature, but we do not ihink it necessary to 
proceed upon it» as the defendant's alternative 
contention seems to be fatal to the plaintiff's 
action. In order to establish a title in François 
Raoul, the plaintiff was forced to rely on a 
private act dated %dth February 1875, (which 
he alleged had been produced in the licitation 
proceeding by the defendant as his title) 
which bears to set forth a sale by one Fran- 
çois Adelson fib to the defendant. On the 
narrative clause of this deed the plaintiff 
founds, as showing that François Raoul was 
formerly owner of the land. We are of opinion 
however that if the plaintiff goes upon this 
deed he must take it as a whole, and that he 
cannot be heard to rely upon it as showing 
the existence of a title in Françoip, and at the 
same time to repudiate it as showing the 
conveyance from Louis (to whom François 
sold) to Âdelson the defendant's author. It 
may very well be, that if the issue now 
before us were whether the defendant could 
prove a valid written title to the land, 
lie must have been held to have failed. 
Rut as we have already indicated, the plaintiff 
in order to succeed in his action must establish 
a valid title in himself, and this we are clearly 
of opinion that he has not done. He must 
accordingly fail in his action, which unless 
he elect to be non suited, must be dismissed ; 
and in either case with costs in favor of the 
defendant. 

Connected with this action there is also 
before us an application by the plaintiff for a 
writ of habere facias possessianem, ejecting 
the defendant from this land, which has been 
referred to the Court by the Judge in Cham- 
bers. This application must follow the fate 
of the main action and be refused with costs. 


SUPREME COURT 

A?FEAL FROM DECISION OF DiSTBICT JUDGE 
SeYCHBLLBS. — POSSBSSOBY ACTION— TiTLB 
BASED UPON " BONA FIDE " POSSESSION OP 
MORE THAN 10 YEABS— WhAT IS A * JUSTE 

TiTBE." — Article 2266 Civil Code. 

The appellant and respondent are resident in 
Seychelles^ 

In 1861 the appellant purchas&d from a Mrs 
Houareau %% acres of a larger portion of 
land said to contain 42 acres. Six months 
after the sale, the remainder of the land 
was purcha»ed by the respondent. 


I 


I In both deede of sale it was agreed, that 
the expense oj setting out the boundary 
line between the aforementioned purchasere, 
shotdd be borne by the purchasers them- 
selvei. 

They took possession of what they believed (a 
be their respective shares of the 43 acreSg 
and remained in peaceable possession fit 
^0 years, cultivating the land and respect' 
ing the boundaries each other* 

In 1881 the appellant caused the land te be 
surveyed, when it was discovered thai the 
total quantity in possession of both appela 
ant and respondent, ofily amounted to 28 
acres instead of 42. 

m 

The respondent objected to the survey, and 
declined to give up possession of the land 
he occupiedi 

The appellant sued for the recovery <^ the 
land he claims before the District Judge of 
Seychelles, who decided that the respondeni 
held in virtue of a ** juste litre " and had 
been in occupation for more than 10 years. 

From this decision the appellant appeals. 

Appeal dismissed unth costs. 


ALBBBT, —Appellant 


versus 


MONDOII^.-'Bespondent 


Before 
His Honor A. Mubb^— Second Puisne Judge 

and 
Bis Honor L. Gox,«— Third Puisne Judge 


B. M* Bbown^ — Of Counsel for Appellant 
F. Mallet^— -Attorney for the same 

V* DblafayEj— Of Counsel for Bespondent 
O. KoBNio^— Attorney for the same 

Becord No. 770 
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Judgment of His Honor Â. Mure 


6th March 1883 

i This is an appeal from a judgment of the 
Judge of the District Court of Seychelles in 
wUch rather an important point was raised, 
biU on which after considering the matter, I 
have no donbt what the judgment of the 
Court should be. 

It appears that a Madame Houareau had 
a piece of land which she believed to contain 
42 acres, and she sold out of that amount, as 
fthe supposed^ on the .1st of July 1861, a 
portion of that land to a Mr Japfaet Albert, 
which she describes to be taken from the 
half of 84 acres, known as the terrain J« M. ; 
the said land to the extent of 22 acres being 
Inmnded, according to the " procàs-verbal '' 
of Mr Butler the Government surveyor, dated 
the 1st of March 1858, on the east by a line 
inclined towards the north 12 ® west, on the 
north by a balisage common with the conces- 
sion J. L., on the west by a balisage still with 
the same land J. L.,and on the south by the 
remainder of the same land still belonging to 
the sellor. As a condition of this contract of 
sale, it is said that the buyer by agreement 
was to pay conjointly with the purchaser of 
the remainder of this land, the boundary line 
to be traced by any surveyor who shall be 
employed to survey it. Six months afterwardsj 
the same lady sold the lemainder of the land 
to the respondent Mondon. In this deed the 
remainder of the land is thus described. It is 
ealled the remainder of the land for a house, 
under the letters J. M., this remainder of the 
extent of 20 acres bounded : on the north by 
ft balisage common with the land J. L., on 
the east by a line upon the reserves inclined 
to the north 12 ® west, on the west by the 
said land J. L, and on the south by a portion 
of the same land sold to Albert. Both these 
deeds contain somewhat the same condition 
about the survey of the land, which essentially 
comes to this ; that the seller is not to be 
troubled with paying any of the expenses of 
the subsequent survey which was to deter- 
mine the line of boundary between the two 
respective properties thus sold. 

I do not think it has Any other effect. 
There is another remark I think it right to 
make, and that is, that the boundaries them- 
selves of the two subjects are nearly the same. 
Now there seems to have been a mistake made 
by Albert^ when he took possession of the land; 


he took possession of the wrong side of the 
land, for his subject is said to be bounded 
on the south by the rest of the land belong- 
ing to the seller, but he places himself in 
such a position, that it is impossible that that 
boundary could have been true. Either one 
of two things appears to be the fact, that either 
there is a mistake in the boundaries, or 
that he took possession of a piece of land which 
is the opposite of what he should have done, 
but this really to my mind is a matter of no 
consequence, because there was a possession 
of ^0 years following upon this title, and it is 
perfectly clear that the possession of the 
parties, is that which will explain most cer- 
tainly and most clearly, what the rights con* 
ferred by the respective deeds were. 

These being the titles which the parties 
had, they seem to have entered into possession 
about the time that each of them had this act 
of sale conferred on him. They apparently in 
a friendly manner, divided the land between 
them, and continued throughout a period of 
more than 20 years to occupy the lan-l, be- 
lieving that they had divided it approxima- 
tively to their nghts. It turns out after 20 
years possession, that the whole portion of 
land" in the first place is not nearly of the 
extent which was supposed : in place of 4S 
acres, there are only 28 acres, and of course 
the two holders of these acts of sale have 
been deceived in the rights which they have 
acquired, that is the source of the subsequent 
mistakes which take place. Neither of them 
knew this nor had the least idea of it ; they 
both supposed, there were 42 acres of land 
and as one had 22 acres, and the other 20 
acres, they imagined that by dividing the 
land equally, so far as their eye could tell 
them, that they had done what was just and 
right as between each other ; cind they re- 
mained on perfect friendly terms for siO 
years, not taking any steps to haye their 
rights legally and properly determined. But 
there came a time when VI r Albf?rt desired to 
have his property surveyed, and the actual 
amount given to him which h^ thought he 
was entitled to. He accordingly called in a 
Government surveyor, and that gentleman 
when he came to consider the land in the 
first place* discovered that there were not 42 
acres but 28 acres in all, and on Mr Albert 
calling on Mr Mondon to give him his 22 
acres he made out a line of boundary which, 
if it had been concluded on these terms, 
would have left to Mr Mondon only the 

auantity of six acres of land. Mr Mondon in 
ie course of this survey objected, he refused 
to sign the *' procès-verbal " and he réfuse4 
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to assent to this proposed division, and 
thereupon this division, which had been 
amicable to begin with^ was begun again, 
the parties proceeding judicially. Mr Albert 
summoned Mr Mondon to attend to tlMS divi- 
sion of boundaries and Mr Mondon refused to 
attend to it, and then proceedings were raised 
in the District Court of Seychelles, an action 
was raised by Mr Albert in which he founded 
in the first place on his title — the title which 
I have narrated above —and founding also on 
the defendant's opposition to the continuation 
of the survey — he concluded his plaint with 
four substantive demands : (1st) that the 
Court should set aside the opposition of the 
defendant to the survey, and that that oppo- 
sition should be held to be null and void» 
(2nd) that the survey should proceed to its 
end. (3rd) that all the land within the sur- 
veyor's line should be declared by the Court 
to belong to the plaintifif, and there was a 
fourth conclusion for Bs SOO damages and 
with costs. 

Now the defence to that action was this, 
that there was a just title on the part of the 
defendant, that he had prescribed by virtue 
of that just title the land that he had culti- 
vated during more than 10 years, and that 
therefore the plaintiff could not succeed in 
his action. The parties produced their titles 
to the Judge and the question raised, not only 
here but in the Court below^ was whether the 
title of the defendant Mondon was a just 
title which would found prescription, and 
that is the question which the Court has now 
to determine. Upon that question I confess 
I think there can be no doubt, this person 
lona fide received for an onerus considera- 
tion a title which described his land as a 
remainder which was of the extent of 20 
acres. The words are : '^ Ce reste de la con- 
'' tenance de vingt arpents." It is perfectly 
plain that this party received this title in 
bona fideSf and in the next place, he received 
it from the party who was the real owner of 
the land. What then is a just title ? It is a 
title which is sufficient to transfer the pro- 
perty from the real owner, or from a person 
believed to be the real owner, to the trans- 
feree ; or from the donor to the donee, or from 
' the assignor to the assignee, or upon any of 
those grounds in law which are sufficient to 
transfer property. A just title is not, as has 
been supposed, the mere act of sale or other 
deed, in each case, it is not that to which 
article 2265 of the Code refers, that which 
gives the possession is not the mere bit of 
paper, upon which the thing is written, but 
}t IS the right which gives the cause of pos- 


session and which cause of possession springs 
from the true owner of the property. To be 
just, it must be of such a nature that the 
right of property shall be transferred from 
the assignor to the assignee, or from the donor 
to the donee ; and Troplong in defining just 
title as that which by its nature transfers 
property uses these words : ** En un tnot, 
^' dans cette matière, le juste titre est le titre 
^* non précaire et translatif, c'est celui qui 
** aurait transféré le domaine de la chose si le 
" cédant eut été vrai propriétaire." So inter* 
preting the law, I have no hesitation in coming 
to the conclusion, that this deed, which was 
received by Mondon, did form a just title. 
He possessed the land within the limits of 
his rights, and not beyond the limits of his 
rights, and with a sufficient certainty, I think, 
to enable him to possess and to cultivate it 
animo dominù 

That being the view I take of this title, 
the only other question is, whether there was 
sufficient possession to entitle him to say 
that he has prescribed the Land which he did 
take possession of; and upon this subject 
there is a very considerable body of evidence, 
no doubt there is some evidence to the effect 
that the plantations seemed intermixed ait the 
upper portion ; and that it had been planted, 
as it were, intermingled, but the great body 
of the evidence is to the effect that this Land 
was divided between the parties amicably, 
that they respected each others plantations, 
that the line was known between them, and 
that it was well marked ; Japhet Albert him- 
self states this fact in his own evidence, and as 
he is the appellant here, and as he is object- 
ing to this decree, there can be no better view 
of the matter than that which he has given. 
He says, " We planted in the Land and we 
^' respected each other plantations." I took 
** possession of about half after I bought, 
'' Mondon took possession of about the half 
** of 4£ acres, so we became neighbours 
'' having properties that touched each other, 
'' we planted our land mutually, and we 
'^ continued to do so up to tais day." That 
being the statement which Albert himself 
makes as to the mode in which he possessed 
the land, and that being confirmed by the 
great body of Mondon's witnesses, I have no 
hesitation in coming to the conclusion, that 
the possession has been such as to give the 
latter an undoubted right to object to th€| 
conclusion of the plaint. Let us remember 
that this is not an action to determine the 
properties of the parties, or to determine the 
absolute rights of the parties, but it is merely 
an action of boundaries and certainly the 
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title of Mondon to the twenty acres and his 
possession of 18 acres, following upon that 
title, seems to me to he a complete answer 
to such a case : I think the appeal must 
be dismissed with costs. 


Judgment of His Honor L 'ox. 


6/A March 1883 

^ I am of the same opinion. The effect of 
this action, if it is entertained, will be to 
take away from the defendant, now the res- 
pondent, 14 acres of land which he claims 
to have possessed for upwards of 20 }ears. 
The Magistrate has found that there was 
prescription, and the main question before us 
IS whether he was right in his conclusion. 
We have first to see whether the title set up 
By Mondon is a " juste titre " within the 
meaning of article 2:^65. It purports to be a 
notarial deed of sale made by Mrs Houareau 
to him in 1861. Now the deposition of a just 
title, according to the authorities, is such a 
conveyance as will pass property, if the as- 
signor is the owner of the subject assigned. 
There is no doubt that such a document as is 
put foUvard here, would have transferred the 
ownership of the remainder of the land, if the 
the ownership were really vested in the 
vendor, but it is contended, for the appellant, 
that the vendor did not really sell the land 
which is now occupied or which the respond- 
ent now claims to occupy, but that she merely 
sold to him a portion of 6 acres of land, because 
she sold to him only what remained after the 
previous sale made to the appellant. Now if 
we have to decide here whether the title of 
the respondent is a sufficient title by itself, 
making him the owner of the land, I should 
have no hesitation in saying that the appell- 
ant was right in his contention, because it is 
clear th^t before the sale to the respondent, 
Mrs Hoareau had sold already 22 acres of 
the landj and in fact there remained only 
about six aores and that she could only sell 
to the respondent what belonged to her^ and 
that therefore legally she could only make 
him the owner of about 6 acres. But we have 
not to say here whether the title which the 
respondent sets up is per se a sufficient 
answer to the action ; what we have to say is 
whether the person who bold to him, intended 
to sell to him, and whether he intended to 
buy all the land that he claims. Upon that 
1 think there can be no doubt ; first of all the 


extent of the land is said to be 20 acres, 
which is said to be the " reste du terrain '* ; 
if those words '^ reste du terrain '' stood alone, 
the argument of Mr Brown would be correct, 
but the words are '^ ce reste de la contenance 
de 20 arpents." Now on turning to the 1st 
dped of sale by Mrs Hoareau to appellant, we 
find that the total extent of the land is said to 
be 42 acres, of which she sells 22 acres to the 
appellant, and in the sale to the respondent 
she tells him '* 1 sell to you the rest of 20. 
acres." The effect of both those deeds taken 
together is very clearly to shew, that what 
the vendor intended to pass to the respond- 
ent was 20 aores of land. But it turns out 
that the whole land is under 20 acres, because 
even counting the 14 acres in dispute, he 
would not have his quantity of 20 acres. I 
think therefore, that this first question must 
be decided against the appellant. 

There remains^ only the question of posses- 
sion. Upon that the Magistrate has decided 
in favor of the respondent, and I think the 
weight of the evidence is clearly in support 
of his decision. There is no doubt the res- 
pondent is in possession. It is argued how- 
ever that the possession cannot be said to 1)0 
animo domini because there was an agree- 
ment between the parties, that as soon as 
they could afford it, a regular survey would 
take place, and each would have his boundary 
settled* If there Were a positive agreement 
between the patties that on a survey being 
made, each ot them would give up to^ his 
neighbour the land found to be on his neigh- 
bour's side, perhaps such an agreement, bemg 
distinctly proved, it might be said that pos- 
session upon such a condition as that would 
not be a possession animo domini, but I can 
find no sufficient proof that there was such 
an agreement consented to by both parties. 
Perhaps something more than parol evidence 
of such a contract would be required, but as- 
suming that it may be proved on parol proof, 
I do not t\)ink that the parol evidence sup- 

{»orts the defendant's contention to that 
ength. I think it clear that the respondent 
would be very glad to have a survey made to 
and to have a regular line drawn up, but I 
think it is also plain that he never intended 
to give any land of which he is now in pos- 
session, that might be taken away from him 
by the effect of such a survey. He denies 
having consented to any such thing, and I 
find his conduct is scarcely consistent with 
his having given such a consent. For in- 
stance, several years before the survey made 
by Mr Butler, a mutual friend was called in, 
to find oat where the line was. Mondon con- 
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sented to that, and one gentleman actually 
began doing the needful, but as soon as it 
was found out that the line would encroach on 
the land which the respondent now occupies, 
he at once objected to it. His attitude was 
exactly the same when Mr. Butler completed 
his surrey^ and I thinks therefore, it is im- 

Ïossible to say that there was an attempt on 
is part to give consent to the survey — There- 
fore 1 think there was possession animo 
daminif as a fact the occupation and posses* 
sion are perfectly clear» and I think upon the 
two points of law and of fact, the magistrate's 
judgment was a correct one, and that the 
plea was a sufficient answer to the claim. 


ihijpreimie: court 


Appeal — Dismissal of intbrpleadbr sum- 
mons.— Ek FAIT DE MEUBLES LA POSSESSION 
VAUT TITRE. 

On$ Arlapin holding a judgment against Oha^ 
rt/apa and wife, earned an usher on the %th 
November 1882^ to seize certain household 
furniture in the possession of appellant^ 
and on her premises. On the \7th November 
she lodged a claim in the hands of the usher, 
alleging that the furniture seized belonged 
to her. 

I%ê Magistrate dismissed the interpleader 
summons, on the ground that the creditor 
ought to be correctly informed of the grounds 
on which the claimant rests his action, and 
that the allegation made in the claim are 
not sufficiently specific. 

Bsld that possession of moveables is a pre^ 
sumption of property, which subsists so long 
as it is not destroyed by contrary proof. 

Judgment of Mogistrate recalled with costs. 
Oase remitted to Magistrate to be proceed' 
ed with in terms of law. 


WIDOW DOMINIQUE,— Appellant 


versus 


ARLAPIN & ANOTHER, — Respondents 


Before 
His Honor Sir A.G. Ellis, Kt.^^-Ohief Judge 

and 

•#• 

His Honor A. Mure— Second Puisne Judge 


L. A. Thtbaud, — Counsel for Appellant 
L. WoHRNiTz,— Attorney for the same 

y. E(verny— Counsel for Respondents 
E. Ganaohatjd, — Attorney for the same 


Record No. 779 


22nd March 1888 


This is an appeal against a judgment of 
the Senior District Magistrate of Port Louia^ 
hy which he has dismissed an interpleads 
summons obtained by widow Dominique, the 
appellant/ who claimed certain articles of 
household furniture seized by the respondent 
Arlapin as execution creditor* 

It seems that Arlapin holding a judgment 
ngainst Charyapa ana wife, caused an usher 
on 8th November 1*882, to seize certain goods 
which are all articles of household furniture* 
Thereafter, on 17th November, following the 
appellant lodged a claim in the ufiher's bands» 
in which after detailing all the articles seized 
individually it is alleged that " they are the 
property of widow Dominique, and do not 
belong to the said Charyapa and wife,^ 
that '^ she claims the said articles having 
'^ been in possession thereof when the seizure 
" was made and that the said seizure was 
*' made in her premises," The Magistrate has 
dismissed the interpleader summons following 
on this claim, on the ground that the creditor 
ought to be corrpctly informed of the grounds 
on which the claimant rests his action, and 
that the allegations made in the claim are not 
sufficiently specific. 

There is no doubt that the party who 
claiiTis as his, goods which have been seised^ 
is bound to state the grounds of his claim* 
The precision and detail of these grounds 
may vary with the circumstances of each 
case. The question here, is whether the 
grounds of the appellant's claim are suffi- 
ciently precise. 


it 
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It will be observed that the whole goods 
are articles of household furniture^ and that 
they are stated not to belong to the debtors^ 
but to the claimant^ that at the time they 
were seized they were situated in her own 
premises^ and further that they were in her 
possession. If moveables are in the house 
of a person^ and are consequently in his 
possession^ and that is averred^ it is diffi- 
cult to see what more specific information 
could' be given to the opposing creditor. 
Goods may be seized after many years' 
possession ; when it would be impossible 
to tell how or when they came into the 
patties' possession. At all events, the rule of 
our law is '* en fait de meubles la possession 
*' vaut titre." The rule does not mean that 
the possession of a moveable has a presump- 
tion Juris et de Jure in his favor that he is 
the real proprietor^ and which excludes all 
other proofs but that there is a presumption 
of property, which subsists so long as it is not 
destroyed by contrary proof. If it be proved 
that the alleged possessor is not iu good faith^ 
or that the possession is simulate or that 
the goods really belong to the debtor, the 
presumption will be overcome. Holding in 
the present case that enough has been alleged 
to raise the contestation of parties, we recall 
the judgment complained of and remit to the 
Magistrate to proceed with the case in terms 
of law, and we find the appellant entitled to 
the costs of this appeal. 


SVPItBaiE COURT 


Appeal to Privy Coukcil.— «Amount of 
judgmbntj not amount of suit^ to bb 

XAKKlf AS AMOUNT AT ISSUE. — Bs. 10,000 

abb not £ 1,000 for purposes of appbal. 
— Appeal declined. 

Bjf a judgment delivered on Mnd December 
lastf the plaintiff recovered against the dé- 
fendante jointly and severallj/, the eum of 
Rs. 11^926.84> with costs of suit. 

From this Judgment the defendants move to 
appeal to Her Majesty in her Privy Coun* 
dh The motion is resisted by the plaintiff 
on the ground thai the matter at issue is 
not above the amount of £ 1^000* 

In answer to this objection it was contended 
for the defendants that the judgment was 
one pronounced in respect of matter at 


issue above the amount in value, ef £ 1^000, 
because the plaintiff in his declaration had 
claimed Bs- 21,192.68. 

Held that the prejudice caused to the defend^ 
ants is the amount of the Judgment, •• e» 
Rs 11,926 and no more, excluding the costi, 
and that the question to be decided, taking 
into consideration exchange etc, was whether 
Rs. 11,926 represented a greater value 
than £ 1,000. 

The defendants urged that the sum of £ 1,000 
must be held to be exceeded by Rs. 11,926 
as by the currency laws of the Colony Rs 10 
are equivalent to £ 1. This was overruled 
by the Court, which held that the question 
at issue was one of fact to be decided by 
proof. 

Proof was adduced from which it resulted 
that Rs. 11,926 were not equal in value to 
£ 1.000. The motion for leave of appeal 
was dismissed with costs. 


V ' 


,« 


RAYNAUD^—Appelhftt 


versus 


.-* T '. ' ' r. : I I 


BOHAN & ors.>^Bie8pondents 


Before 
His Honor Sir A. G. Ellis Kt.— Chief Judge 

and ' 
His Honor A. Mubb«— Second Puisne Judge 


W. Newton.— Of Counsel for Appellant 
A. LHOSTB^^Attorney for the same 

L. Rouillard, — Counsel for Respondents 
A. Rohan, — ^Attorney fot the èame 


Record No. 21^611 


9%nd March 1883. 


This is a motion by the defendants in the 
above cause to appeal to Her Majesty in Her 
Privy Council against a judgment delivered 
by this Court on 22nd December last, by 
which the plaintiff recovered against each 
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of them jointly aûd severally the sum of 
Bs 1 1,926.84 c. with costs of suit The motion 
is resisted by the plaintiff on the ground that 
the matter at issue is not above the amount 
in value of £ 1000 as required by the Royal 
Order of 1831. 

In answer to this objection it was contend- 
ed for the defendants that the judgment was 
one pronounced ^' in respect of matter at issue 
** above the amount in value of £ 1000 " 
because the plaintiff in his declaration had 
claimed Rs 21,192.62 (a sum which admitted- 
ly is above the value of £ 1000). In other 
words it was urged that the value of the 
matter at issue in respect of which the judg- 
ment is pronounced, must be determined by 
reference to the sum claimed by the plaintiff. 
If the plaintiff's action had been dismissed 
and he sought to appeal against the judgment 
dismissing it, it might have been contended 
th&t the test suggested was the correct one, — 
but the appeal here is arrested by the defend- 
ants, who seek to be delivered from a judg- 
ment by which they were ordered to pay a 
sum inferior to that which the plaintiff had 
claimed. The prejudice caused to them is 
clearly of the amount of the judgment 
(Rs 11,926) and no more, (the costs not being 
taken into account, as it was admitted for 
the defendants, they could not be added to 
the principal sum recovered in estimating the 
appealable value, Railway Company of Ca- 
nada V. Baird 1 M. P. C. N. 8. 114) ; now, in 
Mc Far lane v. Leclaire 16 M. P. 0. 187, 
it was laid down that in determining the 
question of the value of the matter in dispute, 
the correct course to adopt is to look at the 
judgment aS it affects the interest of the 
parties who are prejudiced by it, and who 
seek to relieve themselves from it by an 
appeal. We must apply that principle and 
hold that in this instance it is the amount 
decreed for, and not the sum claimed in the 
declaration, which must be taken as the 
matter at issue. 

We have accordingly to enquire whether as 
contended subsidiarily by the defendants, the 
snni recovered by the plaintiff is above the 
^' amount or value of £ 1000 '', the words 
'* amount of £ 1000 '* refer, we think, to a 
matter at issue expressed in pounds sterling, 
and therefore the question properly is, whether 
the sum of Rs 11,926.84 recovered by the 
plaintiff, is above the value of £ 1000. 

The defendants contend that it must be 
decreed to be above that value, because they 
urged, by the effect of the currency law of 


this colony, Rs 10 are equivalent to £ 1. In. 
support of this contention, the defendants 
rely upon a '* Proclamation for the regulation, 
of the currency of Mauritius *' approved by 
the Royal Order in Council of 12th August 
1876 and especially on section 9 which is as 
follows : ** And we do hereby further ordain 
** and declare that whenever the detftmina- 
*' tion of the British currency shall have been 
*' specified in any regulation and ordinance» 
'' proclamation, minute, notification Or con* 
'* tract in force at the date of J)ringing into 
' operation of this proclamation, whether -as 
" payment to be made to or by the Govem- 
" ment of Mauritius or by any other persons» 
'* such sums shall continue as heretofore to 
<' be received and paid at the rate in force at 
** the aforesaid date." Assuming tkiat the 
Royal Order of 1881 may be considered rega- 
lation, proclamation &c., within the section 
relied upon it is clearly not a regulation &c. 
in which the '' denSÊ^ton oi British cur- 
rency is used as to payments to he made 8fc!* 

The object of the section is clearly to re- 
gulate the mode in which sums expressed ia 
British currency in the clause of regulations 
&c. provided (i. e. in force at a certain date : 
1st January 1877) are to be paid, and there 
is nothing in it to shew that the framers of the 
proclamation intended at the same time to 
modify the Royal Order which prescribed the 
conditions under which appeals to Her Ma- 
jesty are competent. We cannot therefore 
rule that the Royal Order is governed by 
that section, and that the word " £ 1000 *' 
in the Royal Order must be read as Rs 10000^ 
n^r can we find in the other parts of the 
proclamation, any thing to indicate that it 
was intended, as the defendants contend, to 
give to the Rupee a fixed value of two shill- 
ings, so that Rs 10 in Mauritius should al- 
ways be deemed equal to £ 1, accordingly it 
appears to us, that the defendants' proposition 
that by the operation of the currency law of 
the Golony the sum of Rs 11,926 recovered 
by the plaintiff is equivalent to to £ l,li^6, i8 
altogether untenable. 

The question whether that sum is or is not 
above the value of £ 1000, is not in my 
opinion a question of law, but one of fact, to 
to be decided upon evidence. Evidence has 
been laid before us, and we have now to 
examine whether upon it we can say that the 
number of Rupees, which the defendant^ have 
been ordered to pay^ is above the value of 
£ 1000. 

Before going into the proof, we must say 
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tliat we do not believe Jn the possibility of 
ending out the par pf exchange which has 
l)een fre^pently referred to in the argument, 
or .the precise, intrinsic value of the Jlupee 
in terms of British cunenc^ ; and the reason 
is plain : one of the currencies having a silver 
,^l^d the other a gold standard^ it is not pos- 
fiifnid to say how many of the silver coins are 
exactly equal in value to one of the gold 
coins. The utmost we can do must therefore 
\>^ to. find out what in the evidence is at a 
given datCj the nearrst equivalent in Rupees 
of a pound sterling* 

/ The evidence supplies us with two tests for 
ùi purpose. First we have proof of the exact 
quantity of Rupees that a man must pay here 
in order to procure a sovereign^ the evidence 
on that point is not favourable to the defend- 
ants. 

It is shown by an affidavit of Mr W. 
Rogers, that never since June 1882 (when the 
action was entered) has it been possible to 
boy in the market^ one pound sterling for less 
than 22 i o/o premium. This is the usual way 
here of expressing that £ 1 is worth Rs lie.2ie> 
the Rupee is given the nominal value of 2s. 
or Rs 10 the value of £ 1, and the difference 
between Rs 10 and the sum actually neces- 
sary tp buy a sovereign, is called the premium. 
The result of this evidence, which has not 
been contradicted, ib that £ 1 being worth 
Rs 12.S5 the appealable amount £ 1000 would 
be equivcdent to Rs 12^250. In other words 
the amount of the judgment (Rs 11996) would 

under the value of £ 1000. 


The next test suggested by the evidence is 
the rate of exchange on London^ that is the 
'quantity of rupees that a man must nay, to 
obtain such a document as will enable him 
to procure one pound on London. 


The defendants have given evidence of the 
rates of exchange for Bills at 90 days sight, 
bat we do not think they afford the proper 
test. For a bill for £ 1 at 3 months' sight is 
Iipt now WQrth.£ 1, it will be worth that 
amount, only after three months from accep- 
IraoOj and therefore the .number of rupees 
.IHlid for such ^n instrumeJat,. does not repre- 
fent the present value of £1. Wet must 
tb^efore prefer to follow the rates/fbf bill^ at 
.^bt^even tney may be opeiji. to. the o))jection 
Uimt to persons taking thepA, ihey represent 
the value expressed, less about one month's 
interest, the time necessary . for transmisj^ion 
of the instrument to London, but that is a 


circumstance of which the defendants cannot 
of course complain. 

The evidence shows that the current rates 
for bills at sight were lo. in June 1882, when 
the action were entered, 22, 68 premium ; 2o. 
in december when the judgment was given 
22.^9. So. In January last 22.29; and 4o. when 
the evidence was laid before us, 22.68 oto 
premium. Even taking the lower rate of 22.29 
that charged when the judgment was given, 
the result is that to obtain a bill for £ 1 at 
that time, one must have paid Rs. 10 plus 
22.29 o/o = 12.229, which would eive us for 
a bill for £ 1,000, the appealable amount 
Rs. 12,229, a sum exceeding the matter at 
issue, which is Rs. 1 1,926. 

But it was contended for the defendants 
that the current rates published by the Banks, 
really include a percentage to cover the Bank's 
expenses of transmission, their profits &c., 
which should be deducted in order to arrive 
at the real value in Mauritius.— - This con- 
tention appeared to us to deserve considera- 
tion, and we allowed the defendants to lead 
further evidence, to show the percentage 
which they alleged should be so deducted. 
The evidence has been placed before us« 
and we find that in practice Drafts are 
originally issued by the merchants of the 
Colony. Those Drafts are bought up by the 
Banks, who afterwards issue their own paper 
to the public at rates higher than they have 
themselves paid. It is clear that it is in the 
rates charged by the merchants, when they 
sell their Drafts to the Banks, that we must 
look for the real value Kof th^ sterling. Now 
the defendants' witnesses have told us, what 
is the difference between the rate at which 
the Banks purchase, and the rate at which 
ihey resell. Mr. Kidson tell us it varies from 

5 to 8 o/o, while Mr. Hourquebie and Mr. 
Couve state it to be from 1} to 2 o/o. 

This evidence does not advance the defen- 
dants' case. For even if we were to take 
Mr. Eidson's highest valuation» and deduct 

6 o/o from the lowest pablithed rate of ex- 
çhf[pge, that is, deduct S o/o from 22.29 we 
would have as the selling rate of the mer- 
chants 19.29 o/o premium, in other words 
$ 1 would be worth Rs. 11.929, and for the 
appealable amon'nt of £ 1,000, we wotdd 
fin4 a value of J^s. tl929 a sum in excess 
of the matt^èr at issue, Rs. llQiO, by a few 
rupees. If we take Mr. Kidson lower yi^a* 
tion of 2 o/o, which is the same as the highest 
of Messrs. Hourquebie and Couve, we find 
the merchants' rates of exchange to be 20.29 
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o/o, and thus we find that the appealable 
amount is equivalent to Bs. 112.029 or more 
than the matter at issue. Finally if we take 
the lowest rate given by Hourquebie and 
Couve, we find the merchant's rate ,to be 
20.79 o/o, which makes the appealable amount 
equivalent to Rs. 12.079 a sum agam in 
excess of the matter at issue. 

We must therefore hold that the matter at 
issue in this judgment, is under the value of 
£ 1,000, and accordingly, that we have not 
the power of granting to the defendants leave 
to appeal. 

We have not been able to find an express 
decision of the Privy Council in support of 
this decision, but we quote Boswell vs. Eil- 
borne 12 M. P. C. 468 — in which the Court 
of Canada refused leave to appeal against a 
judgment for £ 600 of Local Currency, the 
statute requiring as the appealable amount, 
£ 500 sterling. 

On a petition to the Judicial Committee, 
leave to appeal was granted on special grounds, 
but the course followed by the Court below 
was not criticised. The defendants' motion 
must be dismissed with costs. 


SUPREME COURT. 


Appeal from conviction of District Ma- 

GISTR4TE OF PORT-LOUIS. ^ CoNVICTION 
QUASHED AS IT PROCEEDS UPON AN OFFENCE 
NOT CHARGED. — ArT. 88 PAB/IORAPH 8 OF 

THE Penal Code. 

The Appellant was employed in a Mercantile 
House and was directed to mix some 240 
lags of sugar so as to produce a certain 
shade of colour. 

He directed one David to procure two small 
bags and to fill one of them, and there is 
evidence that David carried that sugar to a 
carriole under the instructions of the appel* 
tant. 

The Information charged simply aiding and 
abetting, and was filed under the third para^- 
graph of article 88 of the Penal Code. 

The conviction drawn up by the Magistrate 
sets out that the Appellant aided and abet* 
fed in the larceny, but the following words 


are added ** by the fact of ordering him 
'^ the said David to fill up a small bag of 
** sugar and to carry the same to a carriole 
*' which was waiting at the Dock ** '-words 
which would appear to bring the ease under 
the first para of the article above mentioned. 

Held that it was impossible to say to which 
paragraph the Magistrate intended his con- 
viction to apply. 

That in adding the words mentioned to the 
narrative of the charge, and proceeding to 
eofivict upon what he considered the charge, 
the Magistrate has convicted the AppeUMt 
of a thing of which he was not charged. 

Conviction set aside. 


J A FFER,— -Appellant, 


versus 


THE QUEEN,— Respondent 


Before 
His Honor A. Mure.— Second Puisne Judge 


and 


His Honor L* Cox, — Third Puisne Judge. 


T. L. Jenkins.— -Counsel for appellant. 
J. A. HiTiÊ.— Attorney for the same. 

J. M. OiBSON, Substitute Procureur General, 

' —Counsel for respondent 
J. GuiBERT, — Attorney for the same. 

Record No. 495. 

Judgment of His Honor A. MtiRi 

30M Mar^h 1888. 

In this case there was a conviction in the 
lower Court under which Jaffer, the appellant| 
was sentenced to six months imprisonment, 
from which he has appealed. It appears that 
he was charged in the Court below with the 
following offence. '' That on the 12th day of 
** October in the year of our Lord 1883 at 
** Albion Dock in the said District, one Jaffer 
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'' of no known residence^ lately of the Albion 
** Dock, did wilfully, unlawfully and know- 
'' ingly aid and abet in the means of facili- 
'' tating a misdeneanor to wit : did on the 
'* date and at the place aforesaid aid and abet 
*' the author of a larceny of sugar, to wit': one 
" David to abstract, steals take and carry 
*' away with intent to defraud, ' about 20 
** kilos of sugar, not belonging to him the 
" said David '*. This information is certainly 
'' not grammatically expressed, but of course 
the Court will not proceed upon that fact. 
The crime that seems to be revealed here is 
the crime of aiding and abetting in a larceny 
by helping David to abstract, take steal* and 
carry away, with intent to defraud 20 kilos, of 
sugar. The 3rd section of the 88th article of 
the Penal Code is to the following effect. 
** Those who shall have knowingly aided and 
'^ abetted the author or authors of any crime 
" or misdemeanor in the means of preparing, 
** facilitating or perpetrating such crime or 
" misdemeanor, shall likewise be deemed ac- 
" complices/' 

It is elear that from the words used in the 
information it intended to state an offence 
against the said 3rd paragraph of the 88th 
Article of the Penal Code. 

The Magistrate in the Court below heard 
the evidence at great length, from which it 
appeared that Jaffer, was a man in a superior 
position^ a clerk I believe to Fipon, Adam & 
Co., and that he was directed to mingle some 
240 bags of sugar so as to produce a certain 
shade of color, and that he directed David to 
procure two small bags and to fill one of them, 
and there is evidence that David carried that 
su^ar to a carriole under the instructions of 
this man Jaffer, 

That, I think^ is the general nature of the 
evidence and the gist of it. We next come to 
the conviction which the magistrate drew up. 
^e inserts in the first place, the information 
and he says in ^Uhe terms of the information'*, 
'' Jaffer did wilfully, unlawfully and know- 
" ingly aid and abet in the means of facilitat- 
'' ing a misdemeanor, to wit ; did on the date 
'' and at the place aforesaid, aid and abet the 
" author of a larceny of sugar to wit : one 
'' David to abstract, steal, take and carry 
*' away with intent to defraud about 20 kilos 
" of sugar, not belonging to him, the said 
'^ David", and then he adds these words to the 
conviction *' by the fact of ordering him the 
'' said David to fill up a small bag of sugar, 
** and to carry the same to a Carriole which 
^ was waiting at the Dock. Whereupon the 


'^ said Jaffer after having been duly called 
^' upon to answer the said charge ** thus shew- 
ing that he intended to insert the charge as it 
appeared in the information. But he has 
added a very material averment to the charge 
in the information. He has added the aver- 
ment that David was ordered by Jaffer to fill 
up a bag of sugar, and carry the same to a 
carriole which was waiting at the Dock, the 
question arises, is this a good conviction ? the 
Magistrate having added to averments in the 
information and having convicted up')n this 
88th Section, proceeding not upon the 3rd 
paragraph but upon the first paragraph of 
it, for the first paragraph is '* Those persons 
'' shall be punished as accomplices in a 
'* crime or misdemeanor, who by gifts, pro» 
'* mises, menaces, abuse of authority or 
*' power, machinations or culpable artifices 
** shall have instigated to, or have given any 
'' instructions for the commission of such 
'* crime or misdemeanor." The matter stands 
'' thus : The Magistrate has chosen to add in 
his conviction, to the information important 
words which undoubtedly seem to bring this 
offence under the first paragraph, that is to 
say, that by abuse of his authority he gave in- 
structions for the commissions of tliis crime, 
and it is said in answer to this objection, that 
in truth and in reality the Magistrate meant 
to convict upon the third paragraph of this 
Ordinance, and that what he added by the 
words " ordering to be put into the carriole '* 
was simply a means of aiding and abetting in 
the accomplishment of the offence. My remark 
upon this point is, that at least this conviction 
is ambiguous : it is impossible to say to which 
of these two paragraphs the Magistrate meant 
his conviction to apply, and 1 think there 
ought to be no doubt about that. He seems 
with his own hand to make a very important 
addition to this information, which was not 
very well expresssed, and in doing so he 
brought this conviction within the purview of 
the evidence, which had been laid before him. 
This I think was going beyond what the ma- 
gistrate was entitled to do, he was bound to 
find whether there had been a crime within 
the terms of the third paragraph of the S8th 
Article, or not ; but in place of that, he puts in 
words which create an ambiguity and a doubt, 
and I think that any thing which is ambi- 
guous or doubtful in criminal matters, is not 
a judgment that can stand* 

This being the view I entertain of this 
matter, I am of opinion that judgment most 
be quashed ; on the ground, in the first place, 
that the magistrate has chosen to add mate^ 
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terially to this offence by adding important 
words to ity that he has created an ambiguity 
in the information and the convictioui making 
it doubtful what the crime was. 
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I am of the same opinion. The magistrate 
has added in his narrative of the chargée in the 
information, the words which are to be found 
in the conviction. The mistake has been 
probably caused by the fact that there was 
evidence before him, tending to show that 
some offence had been committed by the de- 
fendant Jaffer, in giving such an order as was 
mentioned by the Magistrate. It is quite clear 
that the original information did not mention 
any such order having been given^ and the 
Magistrate therefore in adding those words in 
the narrative of the charge^ and proceeding to 
convict upon what he considered as the charge, 
has I think convicted the appellant of a thing 
with which he has not been charged, and the 
result, therefore» is not only that the convic- 
tion here is ambiguous^ but it is also> I think, 
open to another serious objection^ that this 
appellant has been convicted of having given 
instructions or orders for the commission of an 
offence, and that that is an offence with which 
he has never been charged, as to which he 
has not pleaded, as to which the enquiry has 
not been directed, and as to which, therefore, 
it may be said he has not been tried ; because 
the charge which was made against him, and 
upon which the witnesses were examined and 
cross examined, was a different one ; it was that 
of having actually aided and abetted in the 
execution of a crime, and that being so I think 
the decision arrived at was an incompetent 
one and that the conviction must be set aside. 


SVPRESf E GQURT 


Claim of Interest on amount of valua- 
tion OF LAND TAKEN UNDER OeDINANCB 1 
OF 1881 F&OM DATE OF PROCLAMATION TO 
DATE OF PAYMENT. 

The plaintiff in this ca»e claims interest upon 
the valuation which the Forests Lands Pur* 


cha$e Commission placed upon a parttpfk ot- 
her land taken under Ordinance 10 of i^^^ 
from the date of Proclamation. 

A portion of the total Quantity of latfd pro* 
claimed was under cuttivation, the rèt^inder 
consisted of hare land, the applicant restfiU^ 
ed her application to interest' on the vqtjs^. 
of the uncultivated portion. On behçdjpf. 
the appellant it was urged that by the, 
effect of the proclamation, the appellant had. 
been deprived of the use and disposal of l^r. 
land, that she will continue to be so depriped 
until the final decision of the Oovernor Of, 
to the acquisition of the land, and thaf^ 
under such circumstances she (s entitled tq 
compensation under paragraph 4' of ariipte 
Sa of ordinance 10 of 1881. 

Held 1. J%e owner is not entitled to compen^. 
sation simply because his land is proclairned, 
but only when he can prove damage wKieh 
is the natural and immediate consequence'of^ 
the prohibition or of the delay referred to 
in article S. 

2o. The compensation to which he is then «n- 
titled must be equal to the loss proved to 
have been really suffered. 

So. That no interest at 7 o/o or any other 
rate could be allowed simply because tl^ 
land had been proclaimed. 

Appellant^s claim to interest cannot be enter- 
tained. 


WIDOW DIORÉ— Appellant 


verstn 


GOVERNMENT— Respondent 


Before 

* 

His Honor A. Mure^— 'Second Puisne Judge 

and 
His Honor L. Cox^Third Puisne Judge 


W. Newton,— Of Counsel for Appellants 
V. Boulé,— Attorney for the same 
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J. M. OiB80N( Substitute Procureur GeiM* 

ralf-xCoansel fèr Respondent 
J« OoiBBBT, — AtCbmey M the same 

Record No. 21,851 


Judgment of His Honoe L. Oox 

8rd April 1888. 

This is an appeal from a valuation by 
the forests Lands purchase Commission under 
Ota» 10 1881. GRie principal question in- 
volved has been already decided against the 
Appellant by Judgment of 14 February last, 
by "Arhich the Court approved the valuation of 
Rs 169^117 which the.Commission has set on 
the property. But the judgment reserved for 
further consideration, the appellant^s conten- 
tion that she should be allowed interest on 
the said sum of Rs 159,117^ from 10th May 
1881 when her land was '' Froclaimed under 
the provisions of Ord. 1 of 1881. This ques- 
tion has been argued before us, and we now 
proceed to give our judgment on it. 

Before the Commission, the appellant had 
apparently claimed interest on the value of 
the whole of th3 Land which the GJ-ovemment 
indduds to take from her ; i. e. on the total 
sum of Rs 159,117 awarded by the Commis 
non*— the claim now submitted to ua is how- 
ever of à more restricted character : the ap- 
pellant's property taken by the Government, 
consists of 945 acres, of which 4S4 acres 
are under cultivation, the greater part being 
leased to the owners of *' Hermitage'' Estate, 
the remaining portion of 510 acres is not 
and has never been cultivated —the Commis- 
sioners in their rôport describe it as being 
*< more or leas covered with wood or brush- 
'' wood.*' It is now admitted by the appell* 
«it that she cannot claim interest on the 
value of the cultivated portion, and her claim 
is confined to interest on the valae of the 
uncultivated portion. The appellant does not 
adlege that she has su£Eered special damage to 
a determined amount, we were not referred 
to any fact of the evidence in the record as 
shewidg such damage or the amount of it. 
Slit the appellant's Counsel Mked us to 
aMent to the following propositions, on which 
lie stated his case. 

lo« That the land had in fact been pro- 
olaimed« 

2o. By the effect of the prohibition result- 


ing from the Proclamation, the appellant has 
been deprived of thé use and disposal of her 
land. do. l^hat she will continue to be so" 
deprived until the Governor's final decision 
as to the acquisition of the land, and 4o. that 
under ëuch circumstances the appellant is in 
law entitled to compensation under par. 4 of 
art* 34 of ord. 10 of 1881, and that for such 
compensation she should be allowed interest, 
or an annual percentage, on the value of the 
Land. 

In support of the last proposition, the recent 
decision of this court in Ravet vs Oovemmânt 
Was relied upon. We think it clear in the 
first place that under the general law of thé 
Colony, the appellant is not entitled t ) intèreëi 
on the sum representing the value of her 
property» or on any part of that sum. P6r 
the Government is not in the position of a 
debtor " in mora " as provided by article 
1153 C. C. or of a purchaser having taken 
possession and deriving a benefit from the 
subject purchased, within article 1654& 0. Ci 

The special ordinance itself no where 
contemplates, that the owner of land proclaim- 
ed will be entitled to interest from the date 
of the proclamation, the only article which 
speaks of interest is art. 19, which provides' 
that the price will bear interest at the rate of 
7o/o for a period not exceeding three months 
from the date of the transcription &c. From 
this provision it may be inferred " a CM* 
trario '* that the Legislature did not intend 
that interest would run before that date, and 
for an undetermined period of time. 

The appellant's Counsel contends however, 
that altho' strictly speaking she may not be 
entitled to interest properly so called, yet she 
is entitled to compensation utider art. SO, and 
that the compensation may be allowed in' the 
shape of interest at an annual percentage on 
the value of the land, and it 'was suggested, 
that as 7o/o is the rate provided by the ordin« 
ance in art. 19, such a rate would be the 
proper annual percentage. 

Par. 4 of art. 30 of the Ord. which is thus 
relied upon, provides that the valuation of land 
by the commission shall be based upon (inter 
alia) '' any daimage beiiig the natural and 
" immediate consequence of such prohibition 
'' as aforesaid, and of the taking possession of 
" the land by Government under art. 14 of 
'' this ordinance, or of the delay which ha» 
'' occurred or will occur before the final de- 
'^ cision of the Governor respecting the ac^ 
quisition of the land." 
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It is necessary to ascertain what is the 
effect of the *' proclamation" under ord. 1 of 
1881, or of the notice '' that the GFovernor 
'* in executive Council has declared that it is 
" advisable to acquire the Land" provided for 
in art. 9 of ord. 10 of 1881. 

The effect of the Proclamation is only 
to prohibit the destruction of trees, and 
as provided by section S of ordinance 1 of 
1881^ any person suffering ** actual pecuniary 
" damage in consequence of that prohibition" 
is to be indemnified. Ord. 10 of 1881 goes 
further with the interference with the right of 
property. The art. 35 says after service of 
the notice under art. 9 it shall not be lawful 
" (lo) to destroy trees (2) to sell or exchange 
*' the whole or part of the land (3) to d<?pas- 
*^ ture cattle or cause any animal to feed on 
*' the Land." 

Now the owner is entitled to compensati^'n 
if he has suffered '' damage as the natural and 
" immediate consequence of the prohibition." 
He is therefore entitled to compensation only, 
if by being prevented from cutting down his 
timber or selling ^* or exchanging his land, or 
*' from sending his cattle to graze on the land, 
'* he has directly and immediately suffered a 
'• loss.*' 

In the case before us, there is nothing to 
shew that the appellant has lost money, or 
.tvhat amount, by labouring under those pro- 
hibitions. 

It is not shewn that she was actually cut- 
ting the timber on her hand, thereby deriving 
an income or profit from her property^ and 
that the proclamation has deprived her of that 
income ; or that she had a herd of cattle, 
which she was in the habit of sending to graze 
on the Land, and that she has suffered a loss 
by being forbidden to do so , or that she had 
received a bona fide offer to sell her land for 
a price superior to what the Commission has 
allowed, and has been unable to sell in con- 
sequence of the prohibition to sell resulting 
from the notice. 

Therefore I think it is impossible to say 
that the appellant has suffered loss as '^ the 
'' natural and immediate consequence of those 
'' prohibitions ; " of course it is hard for a pro- 

I»rietor to be prevented from doing what he 
ikes with his own— and it is quite possible 
that the prohibition to use, employ or dispose 
of his property as the owner may wish to do, 
may result in a prejudice to him. It is possible 
for instance to suppose that if the land had 


not been proclaimed, some body would have 
been wishing to buy it at a very high price. 
But any such eventual or contingent prejudice 
does not give a right to compensation under 
the ordinance, which (whether rightly or 
wrongly we have not to say) allows compen- 
sation only for loss which is the natural and 
immediate consequence of the prohibitions. 

Per the same reasons, I cannot say that 
the applicant is entitled to compensation for 
the delay which has occurred or will occur 
before the Governor's decision ; because altho' 
thiR delay may eventually ba a cause of da- 
mage, I have no materials on which I can saj 
that Mrs Dioré has suffered or will suffer a 
lo8s of Rs 10, or 10,000, or any loss as the 
immediate and natural consequence of the 
delay. 

I do not think that the judgment in Ravet 
vs the Government can be invoked as autho- 
rity in support of the proposition, that the 
effect of the Proclamation and no ice is to 
deprive the owner of the use and disposal of 
his land, and thus to cause damage for which 
the owner is entitled to compensation. 

The conclusion arrived at by the Judges, 
does not support the appellant's view ; for it 
was to this effect : the Court remitted to the 
Commission to arnend its award by allowing 
to the appellant such an annual percentage 
upon the value of the land, (the Courtrdid not 
say 7o/o or any other rate) as will in their 
opinion indemnify him for the damage, being 
the natural and immediate consequence of 
the delay which has occured or will occur 
before the final decision of the Governor. 

The conclusion is one which I think per- 
fectly correct, if (as I doubt not) there vràB 
evidence to show that Ravet had suffered ac* 
tual loss as the natural aud immediate effect 
of the proclamation. If for instance it was 
shown, that he was actually engaged in cutting 
his timber and deriving an income from this 
work, an income which was slopped by his 
being prevented from cutting his timber, and 
continuing under that prohibition until the 
Governor's decision, I think he would be 
clearly entitled to compensation for the loss, 
as being the immediate and natural conse* 
quence of the prohibition or of the delay, that 
must elapse before the Governor has decided* 

But this conclusion is very different from 
the one the appellant wishes us to arrive aty 
i. e. that the inere fact of the land being 
proclaimed, by depriving the owner of the 
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** use and disposal of his land'* gives a right 
to compensation in the shape of interest or an 
annual percentage (which is after all very 
much like interest) on the value of the proper- 
ty. The very position taken by the appellant 
before us, snows that this contention cannot be 
entertained/or the whole land of the appellant 
Las been proclaimed, and yet we find that 
about half of it is underlease and producing 
rent, and that she claims compensation only 
for the part which happens not to be leased or 
to yield any revenue. It is clear therefore that 
the mere fact that land is proclaimed, does not 
take away the '^ use and disposal of it " since 
Mrs Dioré is actually deriving profit from 4S5 
acres of proclaimed land, and that the mere 
fact of the land being proclaimed, does not give 
a right to compensation because tho' she has 
945 acres proclaimed, she claims compensation 
for only 510 acres. Upon the law of the case, 
I must therefore arrive at the following con- 
clusions. 


lo. The owner is not entitled to compensa- 
tion simply because his land is proclaimed, 
but only when he can prove damage which 
is the natural and immediate consequence of 
the prohibition or of the delay referred to in 
article 8o« 


So. The compensation to which he is then 
entitled, must be equal to the loss proved to 
have been really suffered. 


If it is shown that the owners loss is of cer- 
tain amount monthly or yearly, it is competent 
to give him interest on the value of the 
whole or a part of the property^ at such a rate 
as will give him a monthly or yearly income 
equivalent to what he has lost. But to allow 
interest either at 7 o/o or any other rate, 
simply because the land has been proclaimed, 
and without proof of any definite loss coming 
within part of art. 80, would be an arbitrary 
proceeding, and one which is not authorized 
either by Ordinance 10 of 1881 or any other 
law of this Colony. 


For the above reasons, I am of opinion that 
the appellant's claim to interest cannot be 
entertained, and as there is no other question 
in this appeal, that it should be dismissed. 


Judgment of His Honor A. Mure. 


8rd April 1883 

In this question, whether interest or com- 
pensation is due to the appellant in the cir- 
cumstances of this case, I have arrived at 
the same conclusion as my learned brother 
who has just delivered his opinion. According 
to my notes of the argument of her Counsel, 
the appellant based her present claim (1) on 
the prohibition contained in the proclamation 
of her lands on 10th may 1881, its effects 
being to deprive her of the use of her property 
and the power of disposing of it, and that 
state of matters would continue so long as the 
purchase by the Government of her land was 
unsettled and (2) that the simple fact of the 
delay, or as I may rather call it, the lapse of 
time between proclamation and the determi- 
nation of the Government, entitled the appel- 
lant to an indemnity in the sense that it 
constituted damages as contemplated by the 
ordinance. 


The right which is given is a claim of 
'^ damage being the natural and immediate 
'' consequence of the delay which has oocur- 
** ed, or will occur before the final decision 
" of the Governor respecting the acquisition 
" of the land.'* If the simple delay in pay- 
ment of a sum of money, which had been 
calculated as the value of the land at a 
certain date, and found due, had been con- 
templated as giving rise to the claim, I 
cannot help thinking that the word interest, 
and not the word damage would have been 
used. The use of the word damage clearly 
implies that the compensation to be grant- 
ed, involves the idea of loss arising, or 
the deprivation of profit, in consequence of 
the delay. The Ordinance requires the con- 
dition of damage being the consequence of 
delay. I cannot read this as meaning that 
delay simply gives rise to the right here con- 
ferred. — There is besides that, the damage 
resulting from the delay. I have always con- 
sidered that when damages were due, there 
was impli^ some '' damnum emergens or 
lucrum cessans '' in consequence of the act 
of the debtor in the damages. Undoubtedly 
when a claimant desires to make out a case 
for the commission exercising the powers 
conferred by 4th paragraph of article 80, ho 
ought to give proof of the special damage he 
has sustained, either by the loss which has 
resulted and will result to him, or by th 
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deprivation of é'^"* whicli he has auffered. 
If there be no sach proof and if the mere 
lapse of time is founded on, as giving the 
right, then I think it must be held that the 
claimant is not within the purview of the 

Saragraph. It Bcems to me that these consi- 
erations derive greater force if the common 
' law 6f this Colony betaken into oonsidera- 
tibn. If the claimant be pat in the position 
of a creditor, to whom a fixed sum of monef 
is due at a certain date, the Code in eSsei 
says :— damage ia presumed — and no proof 
of special damage will be necessary (art. 
11^3). But then to entitle the pHrty to this 
kind of damages, they axe only due from the 
date of the demand in a Court of Justice, 
and are not due for however Iod^ a period of 
time may have elapsed before toe action is 
raised. 


This being the mode in which " mtêrèta 
moratoires ' are given in our law, it is clear 
that a claimant under the ordinance now 
before us, does not in the least fall within 
its scope. — It ia also (o be kept in view, that 
the Government of the Colony ia to a cer- 
tain extent placed in the position of a pur- 
chaaer of land. But under another article of 
the Code the seller may either stipulate for 

Eayment of interest, or if the subject sold 
as been delivered and is prodnctive of fruits^ 
tlien Only interest is dne,-~Hereto it is clear 
that a claimant under thia Ordinance is not 
in a position to avail himEelf of that article 
of the Code. — The general rule then being, 
that interest does not run hy the force of 
the Common Lawj it is reaaooable to inter- 
pret the paragraph under consideration as 
implying somettiing more than mere delay or 
lapse of lime. 


But the olûm of the present appellant 
heing founded merely on that delay, and not 
upon proof ot damage sustained by her or 
toss caused by the proclamation, or service 
of the OovGrnment notice on her under furt. 
9 of Ordiniince No. 10 of 1881, so that she 
has lost any income, or pr^ifit derived from 
her land or beoti prevented ffom.seUing it^at 
a higher rate tlian she das obtained. I have 
no hesitation in repelling the copteotîon of 
{he Counselj and thus shortly stating niy 
concurrence in the views of my learned bro- 
ther in this case. 


svprbMb cotrteT 


MAitDAHns TO District Jvbob Sitchbll^ 

COUHAITDIKO HIM TO BSCkTTS AH AFTBAX.. 

— Articlb 60, 61 0¥ Obdinancb S4 of 

I6SS.— CaBB IB NOT AB APFEALABI.E ONE. 

3hU it a motùm for à mandamus to tie Dit- 
trict Judge of StycktlU», oommandinq Mm 
to receive a notice of appeal hy applioànt 
againtt a judgment delivered hy him. 1%* 
motion wa» resisted^ at the Judgment it not 
an appealable one, 

7he caia wat as fallowi : The applicant it • 
Notary ofSeychtUe», and tendered for ngU- 
iration a contract of marriage containing a 
doQAtio inter -rivos, upon wAioA a duty of 
8 o/o vsas claimed. ITiis was resitted by 
applteant, toko thought that only B. 0.W 
could be charged. By content the di^tcvltj/ 
wat submitted to the District Judge M 
(^mberi, toAo held that the turn of Be 800 
was properly charged. 

It teas further urged that the judgment %eat 
one concerning a right arising out of a eônr 
tract of ** Marriage " , and thai even if am 
appeal did not he, the judge v>ai bound to 
receive the notice of appeal. 

Motion refitted with ei»t$. 


ÉX FARTE 
DUCHENNE,— Appficant 


ibefore 

Bis bonor L. Cox, — Third Pmsne Jù^ 

and 

His tionor J, ttouiLLARD,— Puisne Judge 


y. KivEBN,— Of Counsel for AppUciot 
E. OAHAcHAim,-~Attomey fin- the same 
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3. M. Gibson^ — Substitute Procureur and 
Advocate Genera^— Of Counsel for the 
District Judge of Seychelles 

J. GuiBBKT^ — Attorney for the same 

Record No. 9l,89b. 

Zrd April 1883. 

This is a motion for a mandamus to the 
District Judge of Seychelles» commanding 
him to receive a notice of appeal by the appli- 
cant against a judgment delivered on the 9th 
February last and to bind the applicant in 
recognizance for the prosecution of the appeal 
in terms of Article 61 of Ordinance No 84 
of *I8ôiS. The motion is resisted by the 
Substitute Procureur General for the District 
Judge on the ground that the judgment is 
not an appealable one. For the applicant it 
ivas replied first that even if the matter at 
issue in the judgment is not of the appealable 
amount, the Magistrate is bound to receive a 
notice of appeal and to act upon article 61^ 
when even such a notice is tendered to him 
and that his refusal will justify the issue of the 
writ. We think this argument is untenable. 
The writ applied for is a High Prerogative 
Writ, not to be obtained by merely asking 
for it and which will issue only when a strong 
necessity for it exists — as its object is to 

Srovide an efficacious remedy, it will not 
e granted if when granted it would be nuga- 
tory or useless. Now assuming that the Law 
imposes on the Magistrate the duty of re- 
ceiving an appeal wnenever tendered, it is 
clear that when the Judgment is one against 
which no appeal is competent, the applicant 
will not be benefitted by having the Magistrate 
commanded to receive such an incompetent 
appeal. But we think it clear that the law, 
articles 60 and 61 of Ordinance No. 81 of 
186t, does not impose on the Magistrate the 
duty of receiving a notice of appeal when the' 
matter at issue is one against which no 
appeal lies. 

The applicant must therefore satisfv us 
that the judgment is one against which he 
has the right of appeal. From the affidavit 
it appears, that the applicant who is a notary 
at Seychelles, tendered for registration to the 
Registration Office there^ a contract of mar- 
riage contaminff a ^' donatio inter vivos '* upon 
wmch a duty of 8 oio (or Bs 300) was claimed 
by the officer as the proper duty. 

This was resisted by the applicant who 
thought that only B. 0.40 c. could be charped. 
By consent the difficulty was submitted to 


the District Judge in Chambers, who held 
that the sum of Us SCO was properly charged 
by the registration office. It is clear that in 
this judgment the matter at issue is under 
Rs 500 — and therefore the judgment is not 
an appealable one under article 14 of Ordi- 
nance No. 10 of 1858, which declares fii\^ 
judgments in which the matter at issue does 
not exceed Bs. 600. It was further urged 
that the judgment being one concerning '' a 
** right arising out of a contract of marriage " 
the appeal would be competent under articles 
14 and 3 of Ordinance 1 of 1853. But we 
cannot consider that the judgment by which 
the District Judge held that Rs 300 and not 
B. 0.40 c. was the proper duty payable to 
Government for the registration of the deed is 
one dealing with a " right arising out of a 
contract of marriage ". Finally it was con- 
tended that under a proclamation of Governor 
Farquhar (No 247 of 4th Nov. 1817) which 
provides that all questions concerning regis- 
tration dues will be submitted to the '' Juge 
de Paix, " subject to appeal to the Tribunal 
of First Instance of Mauritius, allowed the 
applicant to bring the Magistrate's Judgment 
for appeal before the Supreme Court which 
has replaced the Tribunal of First Instance. 
This argument again we must reject. Thera 
it no Juge de Paix now at Seychelles, not 
have we here any judgment by such an offi- 
cer. He has been replaced by the District 
Magistrate or Judge, and judgments given by 
that officer are final (whether in revenue or 
other cases) unless they are such that an 
appeal is competent under the provisions ot 
Ordinance 22 of 1858. 

The motion is refused, with costs. 


SUPREME COURT 


ApPBAL by MANDATABY HOLDrKO A GBNBRAL 
POWBB.— A SPBOIAL POWER OV ATTORNBT^ 
TO APPBAIi IS NOT NBCBS8ABY. 

This is a judgment upon an cèjeeiion raise^ 
to an appsat lodged hy the plaintiffs against 
a judgment of the Master, sitting as Com^ 
missioner in Bankruptcy. 

The appellants are mandatories of merchants 
in India who are creditors of the defendant. 
Before the Master their power to act was 
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not questioned, but on their appealing from 
the Master's decision the defendant con- 
tested their right to do so on the ground 
that they required for that purpose an 
express power of attorney. 

Held that the objection was not a valid one* 


Before 
His Honor A. Murb, — Second Puisne Judge 

and 

His Honor L. Cox, — Third Puisne Judge 


PURTHA& ors— Plaintiff 


versus 


ESSACK— Defendant 


Judgment on preliminary Objection 


"W. Newton,— Counsel for Plaintiff 
F. Robert, — Attorney for the same 

L. RouiLLARD,— Of Counsel for Defendant 
,G. Herchenroder,— Attorney for the same 


Record No. 21,893. 

nth April 1883. 

In this case a preliminary objection has 
been taken to the competency of the appeal. 
It appears that the debtor here, Essack pre- 
sented a petition for arrangement under the 
Bankruptcy Ordinance of 1852 before the 
present Bankruptcy Judge, the Master of the 
Supreme Court, who, by a certain Ordinance 
comes in place of the Judges of the Supreme 
Court as Commissioners in Bankruptcy. The 
Statute requires that such a petition shall 
be served upon all (he creditors a certain 
number of days before the private meeting, 
as it is called^ at which it is to be considered 
by the creditors along with the Commissioner 
in Bankruptcy. That is the requirement of 
the Ordinance on the subject, and in accord* 
ance with that requirement the Bankrupt, 


who proposed to pay his creditor 25 per cent 
of their debts on condition of receiving a dis- 
charge in full, served the required notice upon 
four gentlemen in Port Louis, as duly repre- 
senting four different merchants in Bombay. 
These gentlemen did attend the private 
meeting before the Commissioner in Bank- 
ruptcy at which the deed of arrangement was 
to be considered. They affirmed the debts of 
their respective principals, and they they took 
part in the deliberation under which the ar- 
rangement was to be held valid or not valid. 
Under the Ordinance the arrangemont must 
be affirmed by three fifths in number and 
value of the creditors, now that having been 
done, these persons appear as dissentients, and 
they appeal this resolution of the creditors of 
the Bankrupt tr the Supreme Court. It is 
to be remembered that under this statute the 
enactment as to appeal is this, that evt^ry 
Commissioner is to have superintendence aad 
control in all matters of Bankruptcy and 
shall hear and determine every possible ques- 
tion that shall arise, subject in all cases to an 
appeal to the Supreme Court, and it is under 
these words that this matter comes before us. 
Now when the matter does come before u«, a 
preliminary objection is taken, that a special 
power of attorney is necessary in order to 
make a valid appeal and to entitle the party 
to appear here in this Court and under this 
appeal ; and we had a very able argument 
submitted to us by Mr Kouillard^ in which 
certain authorities \%ere quoted to the effect 
that a petition of appeal was a new proce- 
dure and a new instance^ and that that being 
so, a special power of attorney was necessary, 
even to a mandatory who had the right to 
bring the original action. He quoted an 
authority from Carré and Chauve» u (Diction- 
ary of I'rocedure) with reference to the Voàe 
of Civil Procedure and the law of appeal in 
, that Code. Now I have no hesitation in 
saying that I do not think that that Code 
applies. There is no doubt indeed that it 
does not apply, and the special doctrine 
quoted to us therefore is not binding on us 
and has no authority in this matter. But he 
maintained that the law on that subject was 
merely derived from the general law of man* 
date in the Code. It is of importance in con- 
sidering this matter, that we consider the 
kind of power which it is admitted these due 
représentants of the parties in Bcnbay had, 
whether it is a special or a geneial mandate 
which they had. Under the 1987th article 
of the Code, the mandate may be either spe* 
cial or general^ and I think thr power which 
a party, has who represents a firm of mer- 
cbauts abroad, must be a very general power 
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indeed» covering all the affairs of the mandant, 
and enabling the agent to attend to every in- 
terest of the mandant which is in jeopardy. 
On the other hand there are very serious obli- 
gations arising out of that power-^there is 
undoubtedly in such a case, the obligation to 

Eay the price of all goods in this Colony he 
as ordered for his foreign principals, but 
Mr Eouillard argued that the power which a 
mandatory had» even to receive the price of 
the goods, did not authoiise him to raise 
actions for the amount. I do not wi'di to call 
that law in question, but I make the remark 
that that must be where there is a special 
mandate given, and so, I think the remarks of 
Laurent must be interpreted. In sections 
487 Vol. 21 of this work, he is going over 
the cases in which special mandates have been 
given.'' Le mandataire est chargé de recou- 
•* vrer une créance c'est-à-dire dé recevoir le 
** paiement — Pourraît-iï tirer sur le débi- 
** teur 9 " and in article 488 he says : '* t^i 
^\ le débiteur ne paye paSj le mandataire au- 
" rait-il le droit de le poursuivre en justice? " 
It is perfectly clear to anv mind that NJr Lau- 
rent is then considering the case of a special 
mandate, and whether that special mandate 
can be extended to some thing beyond that 
which is specially stated in the mandate. 
Now that is not the case which we have here 
to determine. We have here to determine 
the case evidently of gentlemi n who must 
hold a general mandate, because they duly 
represent foreign merchants in this Colony, 
and if duly representing foreign merchants in 
this Colony, I think their mandate must be 
considered a general mandate, and not a spe» 
cial mandate. But while I make these re* 
marks upon the argument submitted to us, the 
judgment of the Court does not depend very 
much upon these considerations, for I am of 
opinion (and my learned brother I believe is 
also of the same opinion) that in this case 
the bankrupt Essack^ the respondent here, has 
by his own action and conduct barred himself 

• from taking the objection which he now does. 

• —He has summoned those parties to appear 
in this bankruptcy arrangementi he has asked 
them to make affirmation of the debts which 
he himself owed their principals, he has asked 

• them to vote for his proposal, that they should 
accept t5 per cent and give him an entire 
discharge of all his debts. He has asked them 

. to do all that without any objection on their 
. party he has not at any one moment stated to 
them.— *' If you do not choose to assent to 
** what I propose, I will turn round upon you 
** and refuse to acknowledge your right " 
bat these gentlemen having some ground of 
which we know nothing, to object to this 


arrangement, and which they desire to bring 
under our notice, take an appeal, and then 
the bankrupt turns round and says : " I deny 
'' your right to appeal, and I put it on this 
^* ground, that this is a petition of appeal and 
'* therefore is a new instance ". I think we 
cannot listen to that argument from him in 
the circumstances of this case. He has re- 
cognized them ap the general representatives 
of his creditois, who are parties abroad, and 
having done so, and this matter being an 
appeal in bankruptcy (regulated as I have 
said, that we must consider ourselves as two 
branches of the same Court, and not as dif- 
ferent Courts that the Master is sitting as a 
Commissioner in bankruptcy) all that he has 
done is subject to an appeal to the Supreme 
Court of this Colony. Viewing the matter 
in that light, I have no hesitation in saying 
that this objection is not a valid one, and 
cannot be upheld. 


Judgment of His Honor L. Cox. 


I am of the same opinion. I think the res- 
pondent must be taken to have admitted that 
the parties, who appear on this record as re- 
presenting the appellants, were really the 
representatives and agents of the appellants, 
and had sufficient authority to represent them 
in the proceedings before the Master. That 
admission results clearly from the admitted 
fact, that those parties were called to appear 
before the Master, as representing those Bom- 
bay merchants, to shew cause against the pro- 
posed arrangement. The question, it seems to 
me, comes to this, whether those people being 
agents and having sufficient authority to re- 
present their principals before the Master, can 
raise this appeal in their name, without an 
express power of attorney, and Mr Rouillardf 
as I think, very properly restricted his objec- 
tion to that point. This as a point of law is 
made to rest upon the opinion of Carré and 
Chauveau, in their commentaries on article 
434 of the Code, in which they laid down 
certainly that a party in order to appeal in 
matters of this kind, must have an express 
power of attorney. Those french authorities 
we always fallow, and we find them to be of 
great assistance, when they purport to construe 
a text of the french law which is also in force 
in this Colony, but here their opinion is ex- 
pressed in connection with a system of french 
procedure as to appeals, and it is in connec- 
tion with an article of the Civil Procedure 
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which has no application in this Colony. 
Therefore I think what Carré and Chauveau 
say as to that matter^ with regard to the par- 
ties who have authority to appeal in France, 
can have no application to this case. The 
Other authority that we were referred to, Lau- 
rent, does not appear for the reasons given hy 
my learned brother, to have any bearing on 
this question. Therefore, apart from autho^ 
litv, the question is, have we any thing like 
principle or justice, or reason, to support this 
obiection I I think not, I think if those 
people who appear on the record as agents of 
the Bombay merchants, are admitted to be 
their agents before the Master, so as to make 
the judgment of the Master binding upon 
their principals, it would certainly not be fair 
to say, that they are not thf ir agents when 
they seek to relieve their principals of the 
consequence of that judgment. I think there- 
fore, that neither on authority nor upon prin» 
ciple can we support the objection now raised, 
and I must come to the conclusion that it is 
not valid. 


2o. That the appellant had not bem eaUèi 
upon to deliver the money he had received /br 
the bread. 


SUPREME COURT 


Appeal fbom decision of Distbict Magis- 
trats Flacq . — Embezzlement. — Ambi- 

OUITT in INFOBMATION. — ACCUSED NOT 

formally called upon to deli veb monet 
—Only pabt of amount ohaboed shewn 
bt eyidence to have been paid to 
beceased. 

ITm ie an appeal from a deckian of the District 
Magistrate of Flacq, condemning the appélU 
ant to three months impriaonment for em- 
bellement. 

The appellant tcae employed by the defendant ae 
a hateker of bread ; he woe charged with 
having embesaded the money he had received 
for certain loaMS entrusted to him. 

The appeal was based on the following grounds : 

. lo. Because the information is tmbiguons w- 
asmuch as two deposits or trusts are men- 
Oaaed in it ; the deposit and trust qf the 
money, and likewise that qfthe bread. 

Held that this obiection cannot be supported, as 
the bread was mentioned to eçophin how the 
money came into the appeOanfs possession. 


Beld this was unnecessary, as a fi'JuduletU à 
tention of appropriating money entrusted to a 
person may be inferred from the eireumstance 
qf the case. 

8o. That the appellant was charged with having 
misappropriated JRs. 11.04, and from the 
evidence it was only shewn that Rs. 5.03 had 
been paid to him. 

Held that the delivery of the Ss. 6.03 was 
sufficient to support the Magistrate's findbsg. 

Appeal dismissed with costs. 

AH-HEBT,— Appellant 

versus 

THE QUEEN,— Respondent 

Before 
His Honor 8ir A.G. ElltSj Et.— Chief Judge 

and 

His Honor L. Oox^-^Third Puisne Jadge 

V. Del AF ATE,— Counsel for Appellant 
*H, Bebtin,— Attorney for tlie same. 

J. M. O1BSON5 Substitute Procureur Oeueral, 

Counsel for Respondent 
J. GuiBEBTj— Attorney for the same 

Record No. 496 

Judgment of His HolroR L. Ogx 

Mth April 1888 

This is an appeal from a deoisioii at thm 
District Magistrate of Flacq seoteooing ijb» 
appellant to three months imprisonment ofl a 
charge of embei2lement. 

The Information upon oath k' ki Iheia 
terms '^ One Ah-Heet, of Centre of Fk(sq[r ^ 
<' the said distrtct, a hawker of bread, in tia 
complainant's service^, did witfidly^ uiilair* 
fully and fhtuduletitly embeasle and sq«m« 
'' der certain moneys, to Wit, eleven ruptes 
** and four cents to the preiudiee of the «imer 
^' thereof^ to wit, the said Léonafd Oaoguefe 
*' which said sum was the yaluo of one 
" hundred and fifty eight loavee of bread en* 
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trusted to the said Ah-Heet by complainant 
'' for the purpose of being sold to Heelooman 
'' and Vythelingunis which said moneys had 
'' theretofore been delivered to him the said 

Ah-Heet by the said Heelopman and Vythe- 
" lingum, merely in pursuance of a deposit 
*^ or trust with the condition that the same 
'' should be returned or employed for a 
'^ special purpose^ to wit, for the purpose of 
^' being handed over to complainant." 

Now it is urged that this information is 
ambiguous because there are two deposits or 
two trusts mentioned in it, there is the deposit 
or trust of tho sum of money itself, the Bs 
11.04, and the deposit or truet of the 150 
loaves. Upon reading over the information 
carefully I think this objection cannot be 
supported. I find that the embezzlement 
which is charged^ is the embezzlement of a 
sum of money Rs 11.40. It in averred, in the 
first place, that this sum was delivered to the 
appellant in pursuance of a deposit or trust, 
and there is also the averment that that sum 
having been ao delivered to him, washy him 
«mbezzled and squandered to the prejudice of 
the owner thereof. Those averments make a 
sufficient charge of embezzlement. It is true 
it is explained how the money came into the 
man's possession, that it was the produce of 
a quantity of bread, which he was instructed 
to sell ; but I do not think there is that am- 
biguity which is sufficient to vitiate the in« 
formation, and therefore I think this ground 
of appeal cannot be entertained. 

The next objection is, that there was no 
evidence before the Magistrate in support of 
the charge. It was argued first of all, that the 
defendant had not been put ^ en demeure '* 
to deliver the money. I quite admits as a 
matter of principle, that when a man has 
received money for another person, he cannot 
be charged with embezzlement^ before he has 
been called upon to return the money» and 
there has been something amounting to a 
lefiisal on his part to do so; in the majority of 
cases therefi)re» an act of some kind, either a 
^ mise en demeure ** or a formal request by 
the owner of the property, is necessary, but I 
eannot say that it is always neeessary» be- 
caufle tbe object of the '' mise en demenre '' 
«r of the formal request, is to prove on the 
part of the person holding the money,a fraudu- 
Imt intention to miBappropriate» and that aay 
«idoubtedly result from the circumstanoes of 
the oase. If it is proved that the man having 
reoeived money for another person, for which 
he is bound to account to the owner, absconds 
with that money, and when he is arrested some 


short time afterwards, denies having received 
it , those are circumstances from which a 
reasonable man must infer, that he had the 
intention of appropriating the money. 

Now» here before the Magistrate there was 
evidence to shew both oircumstanoes, there 
was some evidence to shew that the man had 
run away from his employer's service, and 
there was also evidenoe to shew, that when 
he was arrested by the police, he denied hav- 
ing received the money. I think upon those 
facts, it was quite competent for the Magis- 
trate to find that there was an intention to 
misappropriate the sum of money, and there- 
fore no ** mise en demeure " was necessary 
at all. 

It was also said that only one of the two 
persons who were stated in the charge to have 
delivered the money to the prisoner, Helloo» 
man and Yythelingum, was called. That is 
perfectly correct. Only one of them wascalledj 
Hellooman, and he proved the delivery to the 
appellant of the sum of Rs 5.03 ; the other 
man who was to prove the delivery of a sum 
nearly equal to that was not called, but I 
think, in the first place^ that the delivery of 
one of the sums having been proved, is quite 
sufficient to support the Magistrate's findings 
and to support the conviction ; besides that, I 
think there was some evidence before the 
Magistrate to shew that the man had actually 
received the whole amount, and that resulted 
from his own conduct, because when he was 
brought before the Magistrate, he tendered in 
Court the whole amount which he was charged 
with having embezzled. In those circum« 
stances, there was evidence to go to a jury on 
the question whether the whole of the money 
was received by him. The Magistrate heard 
evidence on that hct, and I think that we 
cannot interfere with his decision. 

With regard to the penalty inflicted by the 
Magistrate on the appellant, which was one 
of three months imprisonment, I think it was 
a perfectly proper one in the circumstances of 
the case, and I think therefore that this ap* 
peal must be dismissed with costs. 


JUDGMBNT OF HiS HoNOR A. G. ElLIS 

iOih April 1883< 
I am entirely of the same opinion. 
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SUPREME COURT 


Claim of several portions of lani^— Ten 
tears prescription on *' bona fide " 

TITLE, 

The plaintiff in this case claims several por- 
tions of land at Moka y now forming part of 
the Estate '' Côte d'Or." He founds upon 
four notarial deeds, dated 1880 and 1881, 
by which he purchased this land from 
persons whose immediate predecessors or 
who themselves, had purchased the land 
from one Furcy Herbereau de la Chaise. 

The land in dispute was left by Furcy Herbe- 
reau de la Chaise at his death to a family 
named Rose,- by whom it was sold at the 
Bar in 1847, with the remainder of the land 
they inherited. In 1850 the whole land, in- 
eluding the portion now claimed by plaintiff, 
was sold to Mr. Clément Ulcoq, who by 
several deeds, the last sale being in 1861, 
sold the land to defendant. 

The defendants plead that the land had been 
conveyed to them by regular and written 
title^ and they plead ten years prescription 
with the necessary possession on a just 
title and in good faith. 

Action dismissed with costs. 

POUGNET,— PlaintiflF 
versus 

DESVEAUX DB MARIGNY & others. 

Defendants 

Before 

His Honor Sir AG. Ellis, Et.— Chief Judge 

and 

• His Honor A. Mure— Second Puisne Judge 

L. RouiLL ARD, —Counsel for PlaintiflF 
P. F. Lastellb, — Attorney for the same 

W. Wewton>— Counsel for Defendant 
H. Leclézio,— Attorney for the same 

Record No. 21,621 

Wth April 1888 

Id this case the plaintiff seeks a decree 
from the Court, that he is the true and legal 
owner of three pieces of land of the extent 


respectively of one acre, one and a quarter 
acre, and two acres, situatf) at ICoka, and form- 
ing part of the Estate " Côte d'Or ", wqich 
Estate is, and has heen for more than twenty 
years, in the possession of the leading defend- 
ants. The plaintiff founds his claim on four 
notarial deeds executed in the years 1880 
and 1881, hy (1) one Euphrosyne LaroseC^) 
one Marie Louisp, otherwise called Louise, 
and (3) one Jean Evenor Tonta, and (4) one 
Pierre Noël Tonta, and he claims the three 
portions of land of the respective contents 
above noted, and described in those notarial 
deeds as having been sold to the granters of 
these deeds or their immediate predecessors, 
by one Furcy Herbereaii de la Chaise. 

From the documents in procens, it appears 
that Mr H. de la Chaise was for some yean 
before his death, which took place about the 
year 1847, the owner of an Estate in Moka, 
which extended to 402 acres and 55 perches. 
He sold portions thereof at the east corner of 
his Estate to several small proprietors, and at 
his death» he Was in possession of 330 acres 
or thereabouts. It turns out that the pieces 
of land now claimed by the plaintiff, are 
part of these 3^0 acres, and are entirely 
surrounded or hemmed in by the remainder 
of these acres. They are no parts and, are not 
maintained to be parts, of 72 acres of the 
land sold to the various small propriefon 
above mentioned. For convenience we may 
call these 830 acres the * Terrain Lachaise", 
as indeed so it is styled in the later tide 
deeds of the '' Côte d'Or *', of which it forms 
a part. 

At his death, Mr H. de la Chaise was found 
to have constituted a family of the name of 
Rose, his universal legatees, and the terrain 
Lachaise, which was part of his succession 
described in the Cahier des Charges as con- 
taining 330 acres or thereabouts and as boand- 
ed on the east by various small proprietors, 
on the south by the properties of the deceased 
Thomé^ on the north by the River Cascade, 
and on the west by the property Hugnin of 
assigns, was sold by licitation at the bar of 
the tribunal of first instance, and was on 10th 
February 1847 adjudged to certain members 
of the family of Rose. On SOth February 
1858 the same Estate of 330 acres described 
and bounded in tbe same way as in the 
above Cahier des Charges, was sold by the 
adjudicatees of the family Rose to Mr Cle- 
ment XJlooq, advocate. The latter again by two 
sales, on 19th January 1851 and loth March 
1861, sold the same Estate described and 
bounded in the same way and stated to con* 
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tiin 830 acres to Mr Marin Desveauz and tlie 
o^her defendants^ Mr Ulcoq had married a lady 
of the Desveauz family, and certain family 
arrangements took place, which it is unneces- 
sary to go into in detail. From the deeds it 
appears that Mr Ulcoq was at first sole pro- 

Îrietor of the Estate called Terrain Lachaise, 
e sold two ninths of it to Marin Desveaux, 
and six ninths to other DesYeaux, reserving 
to himself one ninth of the two ninths ac- 
aquired by him, Mr Mnrin Desveaux resold 
one ninth to Madame Ulcoq. but by the last 
deed mentioned (I5th March 1861) Mr and 
Madame Ulcoq again disposed of their in- 
terest of two ninths to the DesTeaux, who 
from that deed became the entire owners of 
the said Estate. The defendants depone in 
their evidence, that in 1859 they took posses- 
sion of the whole land between the *' River 
Cascade" and the line separating the ** Terrain 
Lachaise ", from the various small proprie- 
tors which constitutes its eastern boundary, 
and it is in evidence not only by them bu^. 
by others, that Mr Ulcoq himself pointed 
out the boundaries to them stating at the 
same time that this title was quite ^^ en 
règle ''• But the evidence of possession does 
not depend on the defendant's testimony ; 
four of the plaintiff's witnesses all admit, that 
from 260 to ^5 years back, the defendants, the 
Desveaux, took possession of the three plots 
of ground now claimed by the plaintiff» aloog 
with the rest of Terrain Lachaise, and from 
that date up to the present, have planted 
canes thereon. 

As the defendants plead that the lands 
claimed by the plaintiff are part of the terrain 
Lachaise, and found on the purchase by 
Ulcoq from Suzette Rose and others by no- 
tarial deed, and that the said land has been 
conveyed to them by regular and written 
titles, and as they plead the ten years pres- 
cription with the necessary possession on a 
just title and in good faith, we consider that 
these plea?, if well founded^ exclude consider- 
ation of any other plea, and form a complete 
answer to the present claim. A prescriptive 
title of ten years or upwards is undoubtedly 
the highest and best title to property which 
aman can possess. In acquiring the property, 
such an owner has taken care that his seller 
has an apparently good and legal title to it, 
on the faith of that, he has cultivated the 
land with crops, and probably invested large 
capital in it fitting it to bear these crops. The 
law of all civilised countries, takes care that 
uncertainty should not hang over the rights of 
such a purchaser for a longer period of years. 
Hence the rule of our Code, that he who 


acquires in good faith and by a just title the 
possession of an immoveable subject,prescribes 
the property of it in ten years. The first 
question we have to consider, is whether the 
defendants acquired their possession in good 
faith. 

We have in the first place to eliminate 
from this case, the plot of land of two acres 
alleged to be sold to Aristide Toiua, The 
plaintiff's authors of that name have failed to 
prove legally that they are the nephews and 
heirs of that person, and the claim of the 
plaintiff to his two acres is given up In 
like manner the relationship of Marie Louise 
to Charles Lendormi, who were the alleged 
joint purchasers of one acre anl a quarter of 
land from de la Chaise, has not been establish- 
ed^ and the plaintiff gave up also the claim to 
Lendormi's share. There remains only the 
plot alleged to have been sjld to Euphrosyne 
Larose, and the half plot of Matie Louise. 
But the former acquired her plot of ground 
for three months only, and then, as she says, 
abandoned it. This was long before the lici- 
tation took place^ at which time if ever she 
intended to claim the land, she ought to hava 
done so. But the good faith of Ulcoq, who 
knew nothing of Larose's secret deed, did not 
see her on her land, and heard of no claim be 
her, cannot be doubted in regard to her lot. 
Marie Louise was examined as a witness, but 
not in regard to her own plot of ground ; she 
was not asked and did not explain how she 
was dispossessed of it. She spoke of the land 
of Larose and of Tonta, and thought she 
could point them out, bat of her own land all 
she says is '* Desveaux took possession of ray 
" land and planted it with canes." Ttiis 
evidence is probably explained by an icidental 
remark of Mr Marin Desveaux, t?.at he knew 
a woman Marie Louise who claimed some 
kind of right to a bit of the laud, but had 
sold it to Mr Ulcoq. It is quite possible there- 
fore, th*it Mr Ulcoq without knowing the 
existence of the private deed by de la Chaise 
to Marie Louise, but hearing that she had 
paid a few dollars for the bit of land sbe oc- 
cupied, had paid her that sum and got quit of 
her. Be that as it may, it is clear that as good 
faith is always to be presume*!, there is no 
evidence displacing that presumpuon,ei'her in 
the case of Ulcoq or of Marin Desveaux, and 
the other defenaants, in referenoe to Marie 
Louise plot. It is perhaps enough to dispose of 
this part of the case, to shew that the presump- 
tion of good faith holds in regard to tiiose 
two plots. But it is right to remark that the 
good faith of Messrs Desveaux in taking pof» 
session of the whole '^ terrain Lachaise *\ if 


56 


DECISIONS OF THE COURTS OP MADEITigS 


[1888 


undoubted. There is evidence that the land 
between the boundaries belonged to and was 
possessed by Ulcoq, and that he with the wit- 
ness Rose, pointed out these boundaries to 
Messrs Desveaux and delivered to them pes* 
session of the whole land. It is clear they must 
have had the conviction that all that was deli- 
vered to them became their property, as they 
knew that their author was the proprietor of 
the subject, and therefore they were then of 
good faith. Some attemps were made to invali- 
date this position, by showing that claims for 
land had been subsequently made against the 
Desveaux. But that article of the code is to be 
remembered^ which enacts ** La bonne foi suf- 
fit au moment de l'acquisition'' (article S969), 
and the subsequent emergence of claims 
which, so far as appears, were never substan- 
tiated, will not in the least degree detract 
from the good faith which then undoubtedly 
existed. 

Of the second condition of the ten years 
prescription vizt : a just title, there is no 
doubt* It begins with an adjudication at 
the bar of the tribunal of first instance, which 
is done only afcer advertisements, which are 
meant to notify to all concerned to make 
claims on the subject if they have any. None 
of the plaintiff's authors then appeared, and 
the adjudicatees possessed the subject for six 
years, and then sold to Ulcoq, from whom in 
1857 and 1861 the present defendants acquir- 
ed it. There is no doubt they were entitled 
to believe that the legal owner had transferred 
to them the right of property, and the deeds 
being regular and formal, there is equally no 
doubt that their title was complete. We 
have theref(M*e no hesitation in sustaining the 
plea of prescription, and we dismiss this action 
with costs. 


SUPREME COURT 


YsBBAL LEASE.— Action yor possession of 
premises leased upon verbal lease.— 
Damages for non performance of lease. 

l%e amendant in this case was the tenant (tf a 
house at Moka, which he had kased for three 
years. After the expiry of about 18 months 
he desired to leave the house, and oommuniea* 
tions took place between the plaintiff and the 
drfendanti with q view to the formeras occupy^ 
ing'Jhe house from the 1st January 1883. 


The plaintiffs case is that on the I4th December 
last he met the d^endant at the house in 
question, and then and there entered into m 
verbal lease, by which he consented to leaae 
the premises for a year at an annual rent qf 
Bs. 90 per month, renewable for six monthê 
at his option. 

That he was to obtain possession of the house om 
and from the 1st January 1883, but that th$ 
rewt was to run merely from 1st February ; 
that he offered to put the agreement in writiny, 
but that the defendant considered it unneees» 
sary to do so. 

Later in the day, the defendant requested the 
plaintiff to enter into a lease which he consented 
to do, but on the plaintiff* s understanding thai 
that the deed.was to take the shape of a nO' 
tarial deed, he declined to bear the expense <^ 
the deed if it exceeded a certain sum, which 
he named. 

On the 29th December, the defendant addressed 
to plaintiff calling upon him to decide whether 
or not he unmld enter into a notarial deed, 
and warning him that if lie failed to comply 
with his requirements by 7 a. m. the next 
morning, he {the defendant) would not trouble 
the plaintiff any more and would make hk 
own arrangements. The plaintiff declined to 
comply with this summons, and informed the 
drfendant that he would hold him bound by 
his verbal agreement. 

The house was subsequently handed over to Mr 
Oahan who is not a party to this suit* 

The plaintiff claims the performance of the 
verbal lease made to him, and that the defend^ 
ant be condemned to pay damages for his 
failure to carry out the lease. 

The Court held that the plainiiff had succeeded 
in establishing the existence of a verbal leau 
between him and the defendant, in virtue qf 
which he is entitled to demand ofthedefendtuU 
possession of the premises in question. It 
reserved to him all rights competent to hba% 
should the defendant fail or delay to exeeule 
this obligation, and further found the dtfend- 
ant liable in damages to the extent qf Ms 800 
and in the costs of this action. 

GALEA— Pkintiff 

versus 

nODOSON-^Defendant 
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Before 


His Honor Sir A. O. Ellis, Kt., Chief Judge 

and 
His Honor J. Botjillabd, Paisne Judge 


Y. JoLLivBT, — Of Counsel for Plaintiff 
L. WoHENiTZ,— Attorney for the same 

R, M, BROWNj'-Of Counsel for Defendants 
E. Lbblanc,— Attorney for the same 


Record No. 21,841. 


23rd April 1888. 


defendant did not object to the admissibility 
of oral evidence, and witnesses- were accor- 
dingly examined at considerable length on 
both sides. As however no one but the plain** 
' tiff and defendant were present at the interview 
at which the plaintiff alleges that the verbal 
agreement was come to, or at the subsequent 
interviews between the parties, our decision 
must mainly rest upon the depositions of 
the plaintiff and defendant repectively, when 
read along with the letters which passed 
between them. These depositions vary in 
essential particulars, but we readily believe, 
as was assumed throughout the argument, 
that these variations are solely attributable 
to defective memory, and involuntary inaccu- 
racy in recapitulating the details of conversa- 
tions exchanged some time previously to the 
date when the parties were examined. 


In November last the Defendant in this 
action, Mr Hodgson, occupied a house known 
as '' Petit Gentilly " situate in the District of 
Moka« The house belonged to Dr Alfred 
Wheldon, and was held by the defendant on 
a verbal lease, which had then upwards of 18 
months to run. As the defendant was anxious 
to leave the house at the end of the year, and 
had reason to believe that it might suit the 
plaintiff, interviews took place and letters 
passed between them on that subject. Ulti- 
mately however, on 80th December, the de- 
fendant wrote to the plaintiff stating that he 
had " made other arrangements about sub- 
" letting his house" and handed over possess- 
ion of the house to a Mr Gahan, who is not 
a party to this suit. 

In these circumstances the present action 
was instituted. In his declaration the plain- 
tiff alleges that on or about the 10th of De- 
cember the defendant verbally agreed to 
sublet to him '' Petit Gentilly '* for one year, 
reckoning firom 1st January 188d — with 
the option of continuing to occupy the house 
for an additional period of six months, at a 
monthly rent of Bs 90—that this agreement 
was subsequently modified to this extent that 
the nlaintm should only take possession of 
the nouse from 16th January last, and that, 
in breach of his undertaking the defendant 
failed and refused to give him possession of 
the house. On this narrative, judgment is 
craved, ordering the defendant to hand over 
to the plaintiff possession of the house, and 
until compliance with such order, to pay him 
Ks 10 per day as damages froni 15th January 
last. When the case came before us, the 


Both parties agree that after some unim- 
portant preliminary communications had pass« 
ed between them, they met together at " Petit 
Gentilly " on the morning of the 14th De- 
cember, with regard to what passed at this 
interview, the account given by the plaintiff 
on the one hand, and by the defendant on the 
other, do uot agree. The defendant stated 
that at this interview no definitive agreement 
was come to between him and the plaintiff, 
beyond this, that they agreed that the rent of 
the house should be Ks 90 a month, and that 
the duration of the lease was to be for one 
year. 

The defendant denied that any agreement 
was came to as to the date at which the 
plaintiff should obtain possession of the house, 
or that he rejected a suggestion made by the 
plaintiff that the agreement should be reduced 
to writînff. He stated that, on the contrary it 
was clearly understood on both sides that an 
agreement embodying all the conditions of the 
lease was to be drawn up subsequently. The 
plaintiff on the other hand, depones that at 
this interview a final agreement was come to 
between him and the defendant, by which the 
latter agreed to sublet the house to him for 
one year, with the option of continuing in it 
for SIX months longer, he (the plaintiff) agree- 
ing to pay rent at the rate of Bs 90 per month ; 
that further it was agreed that he should ob- 
tain possession of the house from 1st January^ 
rent only running from 1st February, that 
the question whether the agreement should 
be reduced to writing was suggested by him, 
but that as the defendant said he did not care, 
or would do as the plaintiff liked, he, the 
plaintiff said that he did not think it necessa- 
ry; and that thoughout the iuterfiew, there^ 
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was no mention or suggestion of further con- 
ditions to be subsequently discussed and em- 
bodied in writing. Tbere can be no doubt 
that these two versions are substantially dif* 
feront^ accordmg to that given by the defen- 
dant^ there was no binding contract concluded' 
between the parties^ The plaintiff and defen- 
dant agreed on two points, the duration of 
the lease and the amount of the rent ; but one 
esisential element of every lease, the date from 
which it was to begin, was left unfixed, and 
it was clearly understood that other conditions 
remained for future discussion, and were to be 
embodied in an agreement to be drawn up. If 
however the plaintiff's version is to be prefer- 
red, all the conditions essential to a lease had 
been a<i;reed to, it had further been resolved 
that it was not necessary to reduce the contract 
to writing, and nothing was left for future 
arrangement ; the interview had resulted in a 
perfect verbal contract, from irhich neither 
could withdraw without the consent of the 
other. 

The determination, which of these versions 
must be preferred, is therefore vital to the 
decision of this case. The two main points of 
disagreement between the parties are : lo. 
whether a term was agreed on, at which the 
plaintiff should receive possession of the house, 
and 2o. whether the question of reducing the 
agreement to writing had, or had not been 
discussed at the interview, and whether it 
was or was not the understanding of parties 
that a writing embodying further conditions 
should intervene. 

• 

Let us see whether the doings of the 
parties, or the letters which passed between 
them, throw light on these points. On the 
first point it is important to notice that the 
defendant in a letter addressed to the plaintiff 
on the 24th November, says ** I leave the 
"house on the 31st December." This being 
the defendant's resolve before the interview 
of the 14th, we find that at that date arrange» 
ments had already been made by him for sell- 
ing his furniture^ and the sale advertised as to 
take place on the 23rd December. Mr Mayer, 
the auctioneer says that there existed ob- 
jections to the sale taking place at this date, 
which he pointed out to the defendant, who 
replied that he could not postpone the sale as 
he Was leaving '' or " was obliged to '' leave 
the liouse;"^ such being the state of matters, 
the* plaintiff depones that some days after the 
14th, the deféndanti saw him and represented 
to him that if his sale took place on the fid- 
▼ertised, date he would lose money. — ^There- 
upon the plaintiff states that, to oblige him» 


he consented to defer moving into the house» 
until the 1 5th January, as a matter of fact the 
sale of furniture was postponed to the 18th 
of January-^and thotugb there ié some mani- 
fest confusion of dates, we cannot doabc that 
this change in the datefi&ed for the sale, took 
place after the plaintiff, at the défendantes 
request, had agreed to defer moving into the 
house for 15 days. The deposition of the 
plaintiff o n this point, which is not contra- 
dicted by the defendant's oath^ strongly cor- 
roborâtes the plaintiff's statement that a term' 
of entry had been agreed on between him 
and the defendant. If such an agreement was 
come to, it must have been come to on the 
14th, and if no such agreement had been 
made, it is unaccountable that the defendant 
should have deemed it necessary to conaalt 
the plaintiff before postponing the sale— a 
step which his interests demanded. 

m 

Taking this along with the fact that on the 
14th the plaintiff wrote to his then Landlord 
giving up the house he then occupied, we 
cannot doubt that the statement of the plain» 
tiff, that on the 14th it was agreed that he 
should have possession frcim a given date, 
namely Ist January, is entitled to credit, and 
that in this respect, the plaîntifiTs version ot 
what took place at his interview with the 
defendant is the more accurate and must be 
accepted in preference to that of the de^ 
fendant. 

We pass now to the second point, with re- 
gard to which a discrepancy exists between 
the version of the defendant and of the plain- 
tiff, as to what passed at the interview of the 
14th vizt : whether, as the defendant asserts it 
was *' clearlv understood **, that an agreemeni 
containing further conditions to be mutually 
agreed on, was to be drawn up, or whether, as 
the plaintiff alleges, the idea of reducing the 
agreement to writing had been mooted by him, 
and rejected as unnecessary by the defendant» 
On this point, we think that the terms of two 
letters exchanged between the parties on the 
very day of the interview (the 1 4 th), remove 
all doubt as to which of these statements 
must be accepted as accurate. 

The first of these letters is written by the 
defendant, and runs thus : 


'' My dear Galea, 

'' To satisfy Wheldon, I should like to 
^' hand over to him a written agreement from 
'' you. If I have one drawn up to-morrow I 
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** suppose you will have no objectioD to sign 
•'it f The terms will be plain and simple 
'' and not composed of 150 clauses. 

'' In haste 

" Yours very truly 

'* F- A. Hodgson 

'^ P.S. Let me have a reply early as I shall 
have every thing done to-morrow. Tours 

*' F. A. H. 

It appears to us that this letter is couched 
in terms which, on the one hand are not con- 
sistent with the version given by the defen- 
dant on the point under consideration, and on 
the other, entirely bear our the disposition of 
the plaintiff. 

This is certainly not the letter of a man 
who writes under the impression that nothing 
had been definitely settled between him and 
the plaintiff, and who " clearly understood '* 
that a written agreement of lease^ emhoying 
conditions still unsettled, was to supervene. On 
the contrary, the language is that which would 
be employed by one, who felt that, so far as 
he was concerned, there was no necessity for 
any writing, and who asks the person to whom 
he writes to concede something out of consi- 
deration for the scruples which another per- 
son may entertain. It is not a note calling 
on the plaintiff to do what he had undertaken 
to do, but a request that he will do something, 
which he might object to do, and which could 
only be done after his assent had been re- 
ceived. 

If we turn to the plaintiff's answer of the 
same date— these conclusions are confirmed. 
He writes. 

'' My dear Hodgson, 

** Nothing more natural and proper than 
^' what you ask. I will gladly sign â lease 
^ embodying the^ terms agreed upon between 
^ us this morning. As you may recollect^ 
^5 1 offered to do so, when speaking to you to 
•'day 

'* Yours sincerely 


a 


H. Galea. 


The last clause corroborates entirely the 
plaintiff's deposition with regard to his hav- 


ing suggested at the interview that awritin^g 
should be drawn upland the whole term of 
the letter is not that of one who assents to 
something which it had been understood 
should be done, but that of one who acquieses 
in what. had been proposed and rejected, and 
complies with a request that a contract already 
concluded should be put in writing. 

The conclusion to which we come therefore, 
after considering the evidence before us, is, 
that on the two essential points on which the 
plaintiff's version of what occurred at the in- 
terview on the 14th, conflicts with that given 
by the defendant, the account given by 
the former must be accepted as the rpore 
accurate representation of what took place. 
As we have seen however, if the plaintiff's 
version be, as we think it must be, accepted as 
correct, a definitive contract by which the de- 
fendant sublet his house to the plaintiff, was 
ooucluded on the 14th, 

The subsequent communications, between 
the parties were fully gone into in the proof 
adduced ; but we do not deem it necessary 
for the decision of this case to go into them 
in detail. Having arrived at the conclusion 
that a definitive verbal agreement was come 
to between parties on the 14th December,, the 
only matter essential to the issue before us is 
to ascertain whether subsequently the plain- 
tiff can be held to have in any way liberated 
the defendant from the obligation which he 
had undertaken. From certain letters ex- 
changed between the defendant and Mr Raoul, 
it appears that between the 14th and the 29th 
December, the defendant became desirous that 
clauses prohibiting destruction of timber, and 
requiring the punctual payment of rent,s)iould 
be introduced into the written lease to be 
drawn up. * To the iosertion of these clauses 
the plaintiff could have had little reason to 
object, as they merely amount to the expression 
in the lease of what would have been legally 
implied. The defendant further, howeverj 
became very anxious that the writing which 
the plaintiff had consented to sign, should take 
the form of a notarial deed, such a stipulation 
clearly could not have been forced on the 
plaintiff, who under the terms of his verbi^l 
agreement was not bound to reduce it to 
writing, and who in his letter of the 14t^, 
merely consented to sign a lease embodying 
the terms of his agreement with the defen- 
dant ; a concession which by no means in^- 
plied that he agreed to execute a formal no* 
tarial deed. The evidence before us however 
satisfies us that the plaintiff made no objec- 
tion to sign such a notarial deed, but that he 
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dâcUned to pay the notarial fees, unleee these 
were tooderate m amourt and did not exceed 
Bs 30 or thereabouts. 

This positioD we think the plaintiff was 
entitled to assamei and did assume on the 
89th December at an interview between the 
parties in Port Louis. The defendant left 
this interview to ascertain from his notary 
what the expanse of a deed, such as he desired, 
would be. Ho filled however to see his no* 
tary, or to asotit lin thi; amount nf his fees, 
and teturoed to ihe plaintiff's Chambers, 

The defendain depones that the plaintiff 
then undertook to ascertain the legal charges» 
and to inform him whether he would consent 
to bear them, that same evening. This state- 
ment howerer dops not tally with the plain- 
tiff's account of the understanding come to 
between them on this occasion. He states 
that as, at that date (29th December), many 
business offices had already closed for the 
new year holiday's, it was agreed that he 
should ascertain the amount of ibe fees char* 
geable for a notarial deed of lease, and com- 
municate further with the defendant on the 
following thursday, the 5tK of January. Here 
again there is a material discrepancy between 
the statements of the plaintiff and defendant, 
and here again a letter written by the defen- 
dant on the very evening of the interview, 
contradicts the version given by him, and 
corroborates that of the plaintiff. 

The defendant writes : Beferring to our 
conversation of to day 

" I £nd it is utterly impossible for me to 
** allow you until thursday next to decide 
" whether you enter into a written lease or 
" not; '* language which is utterly inconsistent 
with bis statement tha( it was agreed at that 
day's interview that the plaintiff should inform 
bim that very evening whether he would 
consent to bear the expense of a notarial deed : 
but which is exactly that which we should 
expect from one, who, having agreed to allow 
the matter to rest for some time, suddenly 
changes hia mind and finds it expedient to 
settle the matter immediately. In the same 
letter, the defendant in a most peremptory 
manner demands that the plaintiff sh&U send 
him an answer by 7. a.U. the next day, agree- 
ing unconditiiiQnally to pay for the notarial 
deed which he the defendant desired, and to 
the insertion therein of various conditions ; 
adding " if you don't recapitulate in your re- 
" ply ail that I require from you, and that, as 
" I have already mentioned, by 7. A.H. 


<• to-morrow, I shall not trouble jon nny mon 
" on the subject, and make my own arrange- 

" ments." 

To this letter we are not astonished that 
the plaintiff replied, stating that, as the défen- 
dant chose to assume such a tone, he declined 
to comply with his summons aiKl would hold 
him bonnd by his verbal agreement. 

We are clear that whatever ooncessiona tiu 
plaintiff had made between the I4th andtbe 
S9th, there is not a tittle of evideoce to shew 
that he bad oonseuted to bear the expense of 
A notarial deed, unless it proved to be trifling 
in amount, and that, in the clrcomstances, tbê 
defendant vras not legally eniiiled to impoH 
such a condition on him. The attitude u- 
samed by the defendant therefore in this let- 
ter was beyond doubt an unwarrantable one. 
The plaintiff was not obliged to oom/dr wilb 
his demand, and his refosal to do so did not 
enitle the defendant to repudiate his enga;^ 
ment, and to enter into an agreement with 
another person as his subtenant. 

Our examination of the evidence satisfies ui 
that a verbal contract of lease was oonclnded 
between the plaintiff and defendant on 14th 
December, that nothing which subsequeatly 
passed between the parties, warranted the de- 
fendant in repudiating his enj^agement, and 
that by letting the premises to another pemrn 
he had oommitted a breach of his contract 
with the plaintiff. Such being the view 
which we take of the evidence, let us now 
examine the conclusions of the plaintiff's de* 
elaration — the plaintiff' asks judgment. 

1st ordering the defendant to deliver to him 
the house and all its appurtenances, and : 

2o to pay to him the sum of Rs tO per dsy 
as damages, from the 15th day of January 
until execution of the said order. 

In other words we are asked to order speâ- 
fic performance of the obligation undertaken 
by the defendant, to deliver the premises to 
the plaintiff, to find the defendant' liable in 
damages for his failure hitherto to implement 
this obligation, and further to find him liable 
in damngej at a certain rate during his failare 
or delay to do so. The conclusions therefore 
though in form cumulative, are realli alteroa- 
tive. Throning out of oonsideraliun for tb« 
moment, the second conclusion in so far M it 
relates to an order finding damages due fut 
prejudice already sustained by the plaiatiff-* 
the defendant is to be ordeisd to do something 
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and to pay during his failure to do so dama- 
ges at a certain rate» 

Wd are not asked to pronounce Judgment 
bràeriog specific performance absolutely, but 
merely ordering specific performance under 
pain of damages during continued non-com- 
pliance with the order. Now if we were in a 
position to estimate the prejudice^ which the 
plaintiff will here after sustain by the defend- 
ants* failure to carry out his obligation to 
deliver the premisesj we would be prepared 
to grant judgment in the terms craved. But 
can we on the evidence before us assess these 
future and contingent damages ? We think not. 
The evidence affords means of estimating the 
prejudice already suffered by the plaintiff, 
but we fail to find in it reliable data upon 
which to estimate what prejudice he will here- 
after sustain. When on the I5th proximo, the 
S laintiff ceases to occupy the house in which 
JO now is, it may probably be within his power 
to find, at the same rent as he had agreed 
to give the defendant, accomodation equally 
commodious with that which the defendant 
agreed to supply. At all events the change 
of season will then have removed the main 
cause which led him to leave the house former- 
ly occupied by him at Moka, and to take a 
house at Curepipe. In one or other of these 
ways, at least the main source of prejudice 
disclosed by the evidence, the greatly in- 
creased outlay in rent, will be modified or will 
have ceased. As therefore the evidence fails 
to show that the plaintiff will sustain future 
prejudice, or what prejudice if any he must 
suffer, we cannot, as at present advised, assess 
the problematical and prospective damages to 
which the plaintiff may hereafter become 
entitled, should the defendant fail to carry out 
his obligation towards him. But, being thus 
precluded from estimating the prejudice which 
theldefendant's inability > or failure^ will entail 
on the plaintiff * liability for damages in res- 

Sect of which would, under the declaration as 
amed, be the consequence of failure to com- 
ply with our order requiring the defendant to 
put the plaintiff in possession — we are not 
m a position to grant an absolute order requir- 
ing tne defendant to deliver possession to the 
plaintiff : for 'with sucli an order it may be, 
KKiàprima facie is, impossible for the defendant 
to comply^ he having parted with possession 
of the house to another tenant. 


We cannot therefore grant the order craved 
by the plaintiff in the first conclusion of his 
declaratuin, but must confine ourselves to 
finding that the plaintiff has succeeded in es- 


tablishing that a verbal contract of lease was 
concluded^ between him and the defendant, 
and that in virtue thereof he is entitled to 
demaiid to be put in possession of the premises, 
reserving to the plaintiff his right (should the 
defendant from inability or otherwise fail to 
hand over possession to him) to enforce his 
remedy in such a manner as may be competent 
to him. It now only remains for us to deal 
with the second conclusion of the declaration, 
in so far as it relates to damages for the pre- 

1'udice already caused to the plaintiff by 
Laving been prevented from enjoying possesion 
of the premises from 15th January to this date. 
On this point we have in the evidence before 
us ample means of assessing the damages 
due. 

It appears that since the first of February, 
the pecuniary loss sustained by the plaintiff 
is as follows : Instead of occupying a house 
at a rent of Rs 90 per month, he has been 
compelled to retain his former house at Moka, 
in which his furniture is stored, and to 
keep a guardian therein, he has also been 
compelled to take another house at Cure- 
pipe for himself and his family The ad- 
ditional monthly expense to which he is thus 
tut is Rs 65. Making for the period between 
St February and this date, a sum approxima- 
tively of Rs 150. If we add to this a further 
sum of Rs 150 as compensation for the annoy- 
ance and inconvenience which in various 
ways he has sustained, we believe that the 
sum so arrived at Rs 300 is a . reasonable 
and moderate amount at which to assess the 
damage which the plaintiff has hitherto sus- 
tained, in consequence of the defendant's 
failure to put him in possession of the pre- 
mises. 


On the whole matter, we find that the 
plaintiff has succeeded in establishing ihe 
existence of a verbal contract of lease, between 
him and the defendant, in virtue of which he 
is entitled to demand of the defendant posses- 
sion of the premises in question ; we reserve 
to the plaintifi all rights competent to him, 
should the defendant fail or delay to execute 
this obligation, and we f ajther find the defen- 
dant liable in damages to the extent of Rs 300^ 
for the prejudice hitherto sustained by the 
plaintifi, in consequence * of the defendant's 
failure to put him in possession of the premises 
as at loth January last, and we also find hin^ 
liable in the costs of this action» 
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SUPREME COURT. 


Action in pamagbs foe wbongful seizube 
of ooops in a sh0f.«*l0ss of ceedit.^— * 
District Couet costs allowed as case 
WAS one that should have been de- 
cided BY District Court. 

The plaintif sueè the defendant in the present 
case in damages for the seizure of his shop 
under the following circumstances : 

On 2ith August 1882 the defendant sold goods 
to one Apping, the payment of which was 
guaranteed by a chinaman who was hearer of 
a certificate of residence in the name of Ah' 
Mine. 

The account for the goods was not paid and the 
* defendant caused certain goods in the plaintifs 
shop to be provisionally seized. 

On enquiry it was found that the account was 
not guaranteed by the plaintiffs and the Ma' 
gistrate ordered the provisional seizure to be 
removed. 

The defendant pleaded good faith. 

Held that in the absence of evidence as to the 
loss incurred for stoppage of sales, legal and 
ot/ier expenses, the Court could not assess 
damages on these heads. 

For loss of credit and moral damage done to 
plaintif, the Court allow two hundred Rupees. 

As in the opinion of the Court, this was a case 
that should have been brought before the DiS' 
trict Court, the costs allowed, to be those 
allowed in the District Court. 

AH-MINE— Plaintiff 

versus 

JAFFAR HABOON— Defendant 

Before 

His Honor Sir Adam Ùib Ellis Kt— Chief 

Judge 

and 

His Honor J. RouiLLABD—Acting Paisne 

Judge 


y. E[yERN.— Counsel for plaintiff 
J. MercieB'— Attorney for the same 

R. M. Brown ^Counsel for defendant 

J, D'z. de Charmoy— Attorney for the same 


Record No. 21,755 


tSrd April 1888. 


This is an action in damages for the ''unlaw 
ful and wrongful" seizure of goods in plaintiff's 
shopi situate at Savanne, under the following 
circumstances : on the 18th October last the 
defendant ohtaincd from the Senior District 
Magistrate of Port-Louis, leave to effect a 
provisional seizure of goods situate in plain- 
tiff's shop, for nonpayment of an account for 
goods sold to one Apping on the 24 th August 
last, payable on the 24th September following, 
and purporting to be guaranted by Ah— Mine 
the present plaintiff. The Magistrate after in- 
quiry found that the account fias not guaran- 
teed by Ah-Mine, that he had never affixed 
his name to it, and he ordered the provisional 
seizure to be removed, after certain goods in 
the plaintiff^s shop had been under seizure 
during S5 dajs. 

The propriety of the magistrate's jndgment 
from ^hich no appeal has been made, was 
not questioned before us, evidence was led 
chiefly in support of a plea urged bv the de- 
fendant in mitigation, to the effect tnat *'he^ 
*' had acted in perfect goodfaith and in the 

legitimate exercise of his right as bearer. 

of an accepted account due to him by 
" Apping. ** 


it 

€€ 


The evidence produced by the defendant 
related that, on the S4th August last, tiro 
Chinamen one of them beins Apping, mth 
whom the defendant had dealings before, came 
to his shop. That Apping bought goods to 
the amount of Rs 542.B4, and signed an ac- 
cpunt which was then and there accepted by 
the other Chinaman, who was bearer of a cer- 
tificate of residence in the name of Ah-Mine, 
and that this Chinaman turned, out to be the 
owner of the shop recently purchased by Ah« 
Mine. According to fte plaintiff's evidence 
neither Ah- Mine nor even Ah wan went to de- 
fendant's shop ; but Ahwan admitted having 
given to Apping an authority to guarantee 
accounts for him (Ahwan) which authority he 
alleges that he revoked previous to the 24tli 
August last. 

The Court has doubts whether things did 
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really take place as alleged by the defendant, 
but whether Ahwan was present in defen- 
dant's shop and gave the alleged guatantee, 
or whether Âpping signed Ahwan's name 
with or without authority from the latter, the 
real point before the Court is whether Ah- 
Mine was privy to the above document, now, 
there is not a tittle of evidence to shew that 
Ah-Mine ever gave any authority to Ahwan 
to sign for him (Ah-mine), and there is abso- 
lutely nothing to show that the sale to Ah- 
Mine was anything but a bona fide transac- 
tion on the part of Ah-Miue. 


This being the case, it follows that by seizing 
goods belonging to Ah-mine, the defendant 
has done to the latter a wrong for which 
compensation is legally due, (the defendant 
has indeed pleaded his good faith) but even 
if credit is given to him for this version 
of what took place in his shop on the 24th 
August last, he is shown to have acted with 
great imprudence. The Chief Clerk of the 
defendant has related to the Court, that the 
Chinaman who guaranted the account was 
known to him under the name of Ahwan, 
that he made an observation to him on this 
subject, and that on the man stating that he had 
taken a license undei the name of Ah-mine, 
he was satisfied. Again the provisional sei- 
zure was efEected,without the defendant taking 
steps to ascertain what signature had really 
heen affixed to the document. 


When determining the amount of damages 
due, the Court found itself in presence of a 
difficulty arising from the fact that the plain- 
tiff has omitted to supply the Court with any 
dates in support of his claim for damages. The 

{>laintiff indeed spoke of stoppage of trade, of 
égal and other expenses incurred, but has 
given no evidence as to the amount of his 
daily sales and profits, and as to the money 
expended by him in consequence of the seizure. 
In the absence of any proof, it is impossible 
for the Court in these items, to assess smy da- 
magCi as it would be mer^ guess work. 


On the point of loss of credit and moral 
damage done to the plaintiff, in his capacity 
of trader, there is only the evidence of plain- 
tiff, but the damage alleged is such a natural 
consequence of a seizure made under the cir- 
cumstances related to us, that the Court readi- 
ly accepts the sole assurance of the plaintiff in 
that respect. As to this kind of damage, it 
would be impossible Uy expect any precise 


dataj and the plaintiff himself would be un* 
able to inform the Court to what extent his 
credit may have suffered as a conseqiienoe of 
the seizure, or to appreciate the moral wrong 
which the act of the defendant has done 
to him, but that injury has been done to 
to the plaintiff^ is a fact which cannot be dis- 
puted. 


Whilst assessing the damages on this head 
however, the Court must have regard to the 
commercial standing of the plaintiff, and to 
the extent of the trade which he was carrying 
on. Now, the plaintiff, being a petty chitiese 
shopkeeper, does not belong to a class of tra- 
ders to whom extensive credit is generally 
given ; and as to the trade of plaintiff, it must 
have been carried on a very restricted scale, 
inasmuch as a few weeks before the seizure, 
be bought the stock in trade of Ahwan the 
previous owner, for the sum of Rs 28^, and it 
has not been shown to the Court that, since 
his purchase, plaintiff did carry on his trade 
on a footing different from that of hU prede- 
cessor. 


Under these circumstances the amount of 
damages claimed, namely Bs 2O0O, is quite out 
of proportion with any injury the plaintiff 
may by any possibility have suffered, and the 
Court thinks that two hundred rupees will 
meet the justice of the case. 


It is also the opinion of the Court, taking 
all the circumstances of the case into consi- 
deration, that the plaintiff would never have 
obtained before any Court, even half the 
amount claimed by him. The District Court, 
with its extended jurisdiction would have 
given the plaintiff ample redress, and the insti- 
tutions of actions like the present one before 
the Supreme Court, can have no other result, 
but to increase needlessly the costs of litiga- 
tion. To this mode «f proceeding the Court 
cannot give Any encouragement, and its order 
is fliat in this action. District Court costs only 
shall be allowed. 


There shall be no caption of the body, as^ 
by ord. 16 of 1869, the Court can only grant 
it in cases where the damages- have arisen 
through the iraud or bad faith of the defen- 
dant, and the evidence produced does not 
lead to that conclusion 
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SUPREME COVRT. 


Appeal from décision of Additional Dis- 
trict Magistrate Port Louis, finding 
accountant in bankruptcy liable for 
a bill signed by bankrupt.— credit- 
or may obtain judgment but cannot 
enforce it against effects or person 

OF BANKRUPT. — ArT, 9 OF OrD. 16 OF 

1882. 

This is an appeal from a decision of the Addi' 
iional Diêtrtct Magistrate of Port Louis 
under which he held the accountant in bank- 
rupty ofAisen Couty, and the endorser of a 
bill signed by the bankrupt, liable to the 
holder of the bill jointly and severally. 

The appellants contended that the Judgment was 
incompetent in consequence of Article 9 of 
Ordinance \b of 1882 which enacts that no 
creditor to whom the bankrupt is indebted, in 
respect of any debt provable in bankruptcy , 
shall have any remedy against the property 
or person of the bankrupt in respect of such 
debt, except in manner directed by the Ordin- 
ance. 

It was not denied that the debt was one provable 
in bankruptcy. 

Held that the creditor could obtain judgment, 
but that the judgment so obtained conld not 
be enforced against the person or the effects 
of the bankrupt. 

Appeal dismissed with eo$ts. 


HERCHENRODBR now GONARD-^ap. 

pellant 


versus 


MAZAUD, MONTAUZÉ & Co— Respon- 
dents 


Before 
His Honor A. Mure,— second puisne judge 

and 

llis Honor L. Coxj— 'third puisne judge. 


y. K/vern,— Counsel for appellant 

G. HERCHENRODERj—Attomey for the same» 

A. BoucHERAT,— Counsel for Respondents 
P. F. Lastelle^*- Attorney for the same. 


Record No 781 


2nd May 1883. 


This is an appeal from the additionnai Dig* 
trict Magistrate of Port Louis^ under which 
lie has held the accountant in the Banltrapt- 
cy of Assen Couty liable to the respondeat! 
jointly and seyerally with one Assen Osman 
in the sum of Rs 298.90 ^. Upon the 16th 
October 1882, Assen Couty accepted an ac- 
count for goods pre?iously sold and deliyered 
to him by A. Mazaud, Montauzé & Co, the 
said account being made payable on 20th Ja- 
nuary 1883, and the other defendant Assea 
Osman guaranteed payment of the said ac- 
count at its maturity. 

Between the date of acceptance and the 
date of maturity^ Ossen Couty became bank- 
rupt, and the accountant in Bankruptcy re« 
presented his Estate. On the thirtieth Janua- 
ry ten days after the maturity of the said ssf 
count, the respondents, the plaintiff in the 
Court below, raised action against the appel- 
lant, accountant in the Bankruptcy, aad 
against the guarantor Assen Osman, claim- 
ing payment from them jointly and severally 
of the account with costs. It was pleaded 
for the accountant that the action against 
him was incompetent in virtue of Article 
9 of the Bankruptcy Ordinance, and that 
he should be put out of cause. The Ma^ 
gistrate overruled the defence and gave judg- 
ment with costs against Ossen Osman, and 
the accountant in Bankruptcy, who has ap- 
pealed. Article 9 of the Bankruptcy ordi- 
nance enacts that '' where a debtor shall be ad- 
** judiea^ted a Bankrupt, no creditor to whom 
'^ the Bankrupt is'iifBebted in respect of any 
*^ debt provable in the Bankruptcy shall have 
<* any remedy against the property or person of 
'' the Bankrupt in respect of sudh debt except 
** in manner directed by this ordinance." 

It is not denied by the respondent that the 
debt here is one provable in the' Bankruptcy, 
his argument is that the sole effect of the sec- 
tion is to prevent execution of the judgment 
agaiust the Estate but that it does not take 
away the common law right of every creditor 
ofsueingand obtaining a judgment agaiitft 


,' 
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_ . debtor. It was further urged that under 
■eetion 10 of the Ordinance the Accountant 
eùuU moTe the Court of Bankruptcy to res* 
liwm the Respondent, and that as ne had not 
dràie so, it was competent for the latter to 
prooeed with his action* 

Our first impression on the important 
question raised was that the appellants' con* 
ientidn was well founded. We thought that 
if every creditor was allowed to raise action 
fer reooYcry of his debt before the ordinary 
Courts of law, the Estate might be charged 
with a large amount of costs, and the liabilities 
thus increased after the adjudication, and that 
to avoid such a result the legislature must 
have intended to lay down in the section un- 
der consideration, an absolute bar against such 
actions. 

But we have come to think that practically 
there is little danger of individual creditors 
raising actions at law against the Estate, as 
the Court Bankruptcy has power, under article 
10 of the Ordinance, to restrain such proceed- 
ings — « and therefore, creditors will scarcely 
venture to take proceedings which may bring 
down an injunction upon them, the costs of 
which they would have to bear,— section 9 
does not expressly enact that after adjudica- 
tion, actions by creditors will be absolutely 
barred. The question is whether we can cons- 
' true the provision that creditors will have 
'' no remedy against the property &c of the 
*' Bankrupt ' as meaning that all right of ac- 
tion are taken away. 

After careful consideration, we have come 
to the conclusion that the sole effect of the 
words is, that creditors cannot interfere with 
the assets of the Bankruptcy, but that there 
is nothing in the section to prevent them from 
sueing and obtaining a judgment. — At the 
same time we think it right to point out that 
8<ich a judgment would be utterly useless, 
for it can never be enforced against the 
assets or person of the Bankf uçt ; nor would 
it jBuable the creditors to exercise tJ^e rights 
which the ordinance gives^ to vote for the 
election of the Trustee,«take dividends &o.— 
For, to exercise those rights, the creditor must 
bring himself within the ordinance and prove 
bis debt in the manner prescribed before the 
TE|istee« who would not be bound to admit 
.^roof of the costs incurred by the creditor to 
obtain a useless judgment. 

We have not been able to find express au- 
thority in support of the view we tdie of the 
section (which corresponds to section 12 of the 


Bankruptcy act : 1869, fi'ora which our ordi- 
al^nce is copied) but we. find that in some 
cases, the English Court of Bankruptcy follciw- 
- ed a course which would be dearlj^ incompe- 
tent, if the section had the meaning which 
th.e appellant has asked us to give to it. Xhxsg 
in exparte Mills in re : Manning L.R* 6 Chan. 
App. p. 694, when an action had been entered 
against two acceptors of a Bill of Exchange, 
after one of them had filed a petition for liqui- 
dation by arrangement, and the registrar had 
granted to the trustee an injunction restraining 
proceedinffs against the liquidating debtqi^ 
on appeal it was held that thjç order of the 
-registrar ought to have been to allow the ac- 
tion to proceed, but only to restrain the plain- 
tiff from enforcing his judgment against the 
property or person of the insolvent acceptors, 
and the registrar's order was altered accor- 
dingly. On the other hand no authority 
could be found by us to the effect that the 
section operates as a bar to an action by a 
creditor for a probable debt. But there are 
many authorities dealing with that section of 
the English Bankruptcy statute which corres- 
ponds to Article 10 of our Ordinance^ and 
which prove to our minds that it is customary 
in England, when an Estate becomes bankrupt, 
as soon as a creditor raises proceedings in an 
ordinary Court of law, or even after proceed- 
ings have been raised, for the Trustee to 
apply at once for an injunction restraining 
these proceedings, which the Judge in Bank- 
ruptcy will grant or refuse in his diBcretion. 
We think it right to state that action under 
the 10th article appears to be the immediate 
duty both of the official assignee an4 tri^stg^ 
of every Bankrupt Estate. We are accpri}» 
ingly of opinion that the magistrate's deci- 
sion is right, and that the appeal should be 
dismissed with costs. 


SUPREME OOIJRT. 


APPEAL FROM DECISION OF* StIPBNDIABT 
MAGISTBATS.—S0LBICN AFFimiATION AS 

A Hindoo ob Hxxssblhan. 

Tkis i$ an appeal Jram a dediion of a Siipeiê* 
diary Maaiiiraie in a case in which two 
laborers had laid an information agaimi 
a manager of an estate, for cruelty to them ; 
they made their statement on solemn affif 
mation, and at the date of the trial, wii* 
nesses were examined en both sides» ^Tho 
Magistrate preferred the ocidence of tie 
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one aide and eonvicted the manager of the 
estate, Mr de Atazérieux, who appealed 
against Ae eonviction. 

2Ï00 grounds of appeal were started ; the 
principal one of which was that one witness 
is simvly said in the record to have been 
solemnly affirmed, without it being added 
whether he was affirmed as a Hindoo or a 
Musselman. 

Held that the judgment cannot be maintained^ 
Conviction quashed accordingly. 


Before 
His Honor A. Mube^— Second Puisne Judge, 


and 


His Honor J. Rotjillakd» — Acting Puisne 

Judge. 


DE MAZÉRIEUX,— Appellant. 


versus 


QUEEN,— Respondent 


E. Gallet, — Counsel for appellant» 
A. J. Colin,— Attorney for the same. 

J. M. Gibson, Substitute Procureur Gene- 
ral,— Counsel for Respondent 
J GuiBERT — Attorney for the same. 


Record No. 16* 


Judgment of His Honor A. Mure. 


10^ May 188S. 


This is an appeal from a decision of a Sti- 
pendiary Magistrate in a case in which two 
laborers had kid an information against the 
«ianager of an Estate for ciuelty to them, they 
made their statement on solemn affirmation. 


and at the date of the trial, witnesses wero 
examined on both sides. The magistrate 
preferred the eyidence of the one side and 
convicted the manager of the Estate, Mr. 
Mazérieux who has appealed to ns against that 
conviction. Two grounds of appeal have been 
started, and one of them is undoubtedly of 
very great importance, it is that while the 
other witneseses who were Hindoos, were all 
stated to be solemnly affirmed as Hindoos, 
there is one witness, Kismet, who is simplr 
said in the record to have been solemnly af- 
firmed. In this appeal it was strongly urged 
that the &ct that it was merely stated that 
Kismet was solemnly affirmed, and that it had 
been omitted to state whether he was a Hin- 
doo or a Musulman vitiated this conrictian, 
and that we were bound to quash it. I confess 
I listened to the argument with great interest 
on both sides. It was very strongly urged 
for the Grown that there is a presumption 
here of the regularity of the Judge's proceed- 
ings, that the Ordinance under which the 
Magistrate acted, did not require him to reoord 
the fact that this person was a Mahometan or 
a Hindo, but simply required him to ascer- 
tain the fact that he was a religionist of one 
or other of these persuasions, and that as be 
had done that, he was entitled to affirm 
him, and that therefore the words ** solemnly 
affirmed '' which were put into the re- 
cord were enough to satisfy the require- * 
ments of the statute. Reference was also 
made by the Grown to the English Statutes, 
which undoubtedly are very different from 
the Ordinance which is now m force in Mau- 
ritius. In them the witness who is entitled to 
be relieyed from the taking of the oath, has 
two duties to perform in order to obtain thai 
privilege, in the first place he has^ under the 
statute, to satisfy the mind of the judge that 
he is one of the persons who are entitled to 
make solemn affirmation, and in order to do 
that he severally signs a declaration of his 
faith, which is put up with the Reoord and 
becomes part of the proceedings. Then in 
the second place the afurmation which such a 
person makes, is of a totally different nature 
to the affirmation which the persons take in 
Mauritius. To take one instance— under the 
Common Law Procedure act, under which 
the consciences of all tender religionists were 
relieved, the persons begins his affirmation 
by saying " I, A. B., do solemnly sincerely 
'' and truly affirm and declare that the taking 
^* of any oath in according to my religious 
^* belief unlawful, and I do solemnly sincerely 
'' and truly affirm and declare that I wiU 
'' speak the truth, the whole truth and nothing 
" but the truth." 
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We haye a totally different legislation in 
Mauritius. The Ordinanoe is whoUj silent in 
. reference to these two points. The argument 
of the Crown was^ in the first plaoe^ that the 
Magistrate must he assumed to have ascertain- 
ed that this is one of the persons who were en- 
titled to be affiimed^that is to say that he was 
either ahindoo or a musulman, and that haying 
asoertained that fact, he affirmed him, and that 
the law was sufiiciently fulfilled by putting 
the words'* solemnly affirmed '* in the record. 
This argument seemed to me to be yery strong 
indeed when I heard it first. Howeyer it 
takes for granted, and is based on the assump- 
tion, that eyery thing is done regularly in an 
inferior Court* No doubt as it has been said 
by a yery eminent Judge, Lord Holt, when 
inferior jurisdictions were first established, 
that if a power were giyen to an inferior Ma- 
gistrate, the proper exercise of that power 
would be presumed by the superior Court, but 
then we haye Lord EUenborough's equally 
famous assertion, that in dealing with the 
proceedings of inferior Magistrates, nothing 
would be presumed in fayor of the conyiction, 
and nothing would be presumed against it. . 

If in Mauritius a conyiction on this matter' 
had to be drawn up by a District Magistrate, 
it would undoubtedly form part of the conyic- 
tion, that the witnesses were heard, that they 
were examined on oath, or that they were so- 
lemnly affirmed ; and the Magistrate following 
the ordinary custom, would undoubtedly haye 
added that they were solemnly affirmed as 
Hindoos or as Mussulmans. It seems to me 
that according to the form of proceeding that 
we haye at present existing in this Island, it 
may be truly said that the matter we haye 
here at issue, is a matter which comes under 
the theory of Lord Ëllenborough, that the 
mode in which the eyidence is taken is enter- 
ed in the Record, and the entry of that in 
the Recprd, would form part of the conyio- 
tion in this Colony ; and therefore it comes 
under the principle which Lord EUenborough 
laid down. That being so, the argument of 
the crown does not come to be so strong as it 
seemed at first sight. I was equally impres- 
sed with the argument for the appellant here, 
which went on this fact, that this was an ex- 
ceptional piece of legislation, that prior to it, 
the oath was required to be administered to 
M witnesses, that this exception had been, by 
A long series of decisions, required to be 
stated in a special mode upon the record. 

These decisions are those of Runglall in 1861 
by the late Chief Justice of this Colony, and 
of Agamamode in 1862 by Mr. Justice Bestel, 


and a final decision of the Supreme Court in 
1876 in the case of Rajah Carrim Baccus, in 
which, though there is no direct decision, yet 
the Supreme Court distinctly recognised the 
principle that it is all important that the 
words '' solemnly affirmed as a hindoo " or 
** as a Musulman ", should appear on the 
record. 

Now following on these decisions, it has been 
represented to us that the insertion of the 
words in question has been an inyariable 
practice in all the Courts of the Colony, in 
short, a fixed jurisprudence for the last 20 
years, and I understand it is so— and I haye 
felt that howeyer strong the argument of the 
Crown was on this matter, it would be going 
further than I ought to go, to hold that the 
question was open, and could be now reopened 
in this Court. I think it ought not to be 
allowed by the Court to be reopened : there 
has been an unyaryinç set of decisions, there 
has been an unyarymg practice following 
upon them, and it seems to me that a certain 
looseness might be introduced if we were to 
relax that order and regularity which has 
been hitherto taken. 

For these reasons I haye come to the conclu- 
sion that this judgment cannot be maintained. 
It is unnecessary for me to express my opinion 
upon the other part of the case that was ar- 
gued to us, but I think it is our duty to follow 
the course of decisions, and to settle jurispru- 
dence which has followed on those décisions^ 
and that as this record is defectiye the con* 
yiction must be quashed. 


JUDOMKNT OF HiS HONOB L. OoX 


iOth May 1888. 

I am of the same opinion. The question 
of law which is raised by the appellant as to 
whether the omission to state whether one of 
of the witnesses heard on solemn affirmation, 
was a Hindoo a Mahometan, is one which I 
think must be taken to be concluded by au- 
thority. It is plain that this question has been 
decided in the sense taken by the appellant 
by seyeral judges of this Comrt, and I think 
it cannot be doubted also that there has been 
a considerable course of practice fbllowing on 
those decisions. It has been Toajht^ to see 
many records of cases tried before district fila« 
gistrates, and I haye neyer noticed that when 
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«n Indian witnesa vu heard, tbe Magistrats 

Siitted to record that witness was either a 
indoo or a Musulman ; and even before this 
Court, I think I may t&j it has always bean 
the riile thit has beui followed. That being 
the case, we have not onljr the deoisioiis of 
this Court, hut ws have tbe coarse of practice 
which baa been followed. Undor tbe circoms* 
tances I think we are not at liberty to reopen 
and reconsider the question, hut must hold in 
accordance with the previoos judgments Hat 
have been quoted, that the omission to men- 
tion whether this witness Kismet was heard 
as a hindoo or was heard as a musulman, 
whether he was one of the persons competent 
tp make a solemn affirmation, is one which 
vitiates the proceedings, I must also notice 
that under our article 278 of the Labor Laws, 
it is laid down that " no judgment or 
" order or other proceeding of any Stipen- 
" diary Mngistrate shall be quaahed or annûl- 
" led for want of form, or be impeached or 
" affected by reason of any mistake, defect, er- 
" ror or omission in the same ; provided such 
"judgment order or other proceeding be in 
** substance and effect in conformity with or 
*f according (o the true intent and meaning 
" of this ordinance. "—This article I think, 
cannot prevent us from arriving at tbe conclu- 
^on that this conviction is bad, because the 
defect here te one of substance which cannot 
.be remedied by amendment. 


Jctombht of His Honor J. Rouhxabd 


10th May 1888. 

I have listened with great attention to the 
arguments of both parties on the delicate 
point brought to our consideratioa. It seems, 
at firat sigbt, rather hiird that proceedings 
before a Court of eummaiy j luisdiction, lu- 
though othetwiae apparently tegular, should 
be set aside because of an omission to state 
whether a vritness who on the record is stated 
to have been Eolemnly affirmed, was a Hin- 
doo or a Musulman ; — after cardftd'eoOsidcra- 
tion however I do not think éWtttejcrps- 
prudence of the Supreme Court in the matter. 
Which is settled not only hy several decisions 
of the Supreme Court sitting In «ppeal bn 
judgments of inferior Courts, out by a judg- 
ment of the Supreme Court itaelf in a matter 
of Mrtiorari, ahould be distarbed. 

Hm nbftitation <tf the Mlenin affirmation 


for the oath being an exception to the ordfataij 
conditions under which witnesaes have to 
give evidence, it fbllowa as a matterofcouhe 
that when a witness falls within the excep- 
tion, mention must be made in the racora 
of the oircnmstances which have allowed 
his evidence to be taken in a special foha. 
The argument was pressed on us thU 
tbe Magistrate must he presumed to have 
done his dnty, and to bare taken tbe •olenm 
affirmation of the witness, becaose he Wii 
either a Hindoo or a Musulman. But althoi^li 
this is prnbablcj it is not absoluteljr certain. 
Here, we have a statement that a witness wu 
beard on his solemn affirmation, but why be 
was so heard is not shewn — and the Court 
cannot go beyond the record. 

For what we know, the magistrate mi^t 
have accepted the affirmation of the witneK, 
amongst other possible instances, becaaieof 
the religioLB priDciples of tbe man, who mlj 
have been neitner a hindoo nor a MthometaD, 
bat who may have objected to taking an oath ; 
according to the law of the Colony this would 
he illegal. It must be born in mind that Stipeo- 
diary Courts are Courts of summary jariuio- 
tion, and the superior Court, although it will 
presume nothing against the proceedings Jif 
those Courts, will not presume any thing in 
their favor, 

I therefore concur in the opinion expressed 
by my learned brethren, that the judgment of 
the Stipendiary Magistrate most he set aùde. 


8VPREME COVBT. 


Appeal paou a ubcibioit as Disnnoi Ma- 
gistrate, Civil Side.— Damages.— Oku 
btidencb to prove a leasb. 

Uio appellant and reipondertt were /oii^ 
leueei of a portion of land at Pamph- 
moKuta.In Avguat 1882 the fonurturiui 
the latter out of the land, and preetntti 
certain partant to whom tha rêipondint ihd 
Bold hit eanet and cane topi, fromreiMV^ 
them. The matter, teas brought Hrfirt M 
Diatriot Magietrate -who gain JudtfmetU'ii 
/awr of the reipondent, oondemnmg the ^\ 
ptUant to pay Be ITS at datnayet. 

Agmntt thù deettion the prêtent appeal i» 
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AM Hoi no rmu(m had been made oui for 
Smeitùminf tie Haaisirate'e deoiiion. Ap- 
peal dienH$$ed tviih eoete. 

In addition to the grounds of the appeal, a&- 
JeMme were made to the judgment on eer- 
^ tain technical grounds : 

U. Ihat the Magiêtrate allowed the plainiij^ 
(i*e. thereepondent) to adduce oral evidence 
io prove a leau, but at the trial not only 
teas no oljjection taken to oral evidence, but 
the defendant himself admitted that such a 
lease loas made, xtdding however that it 
was subsequentljf cancelled ; 

Beld that the appellant had no cause of com- 
plaint. 

20. Thot Ae plaintiff objected to oral evidence 
, of a lease alleçed to have been made to 
defendant by Sknatambou the son. 

Held that the plaintiff was Justified in object- 
ing to oralj^roqf, as he did not acknowledge 

the second lease» 

» 

8o. The amenant complained of the Magis'- 
trate's having allowed the production of two 
records of actions brought by Âe defendant 
in the Court below, against the plaintiff and 
hie concubine, for rent of the same plot of 
}fround, which actions were dismissed ; but 
it appears that in his crose-examination 
the defendants admitted that he brought 
those actions^ and stated the results. 

4o. It was contended that as the plaintiff had 
sold his canes to a third party, the pur^ 
chaser alone had a right to eue, but, as 
according the evidence, he had not yet been 
paidf ^nd as undoubted^ the plaintiff 
could not be paid until delivery wae made, 
held that action was quite competent. 

IN BE 
GOKOOL,--Appellant 

versus 

HITS8IN KHAN,— Beflpondent 

Before 

His Honor Sir A^G. Ellis, Ki^ Chief Judge 

and 

His Honor J. Rouillabd— Acting Pnisne 

Judge 


H. Galea,— Counsel for Appellant • 
L. WoHBNiTZ,— Attorney for the same 

B. CoLiK,— 'Counsel for Respondent 
J. Mbrcibb,— Attorney for the same 


Record No. 788. 


nth May 188S. 


This is an appeal from a judgment of the 
District Magistrate of Pamplemousses, con- 
demning Gokooli the appellant, to pay to 
Hussin Khan, the respondent, Bs. 176 as 
damages under the following circamstances ; 

The respondent, who was plaintiff in the 
Court below alleged that he was co-lessee, 
jointly with the appellant, of a plot of ground 
held from one Sinnatambou, for a period of 
five years, expiring on the Ist October next. 
The plaintiff further alleged that some time 
in August last year, he was turned out of the 
above plot of ground by his co-lessee, who 
also prevented certain persons, to whom he 
had sold his canes and cane tops, from remov- 
ing them. The District Magistrate having 
found for the plaintiff in the Court below 
and condemned the defendant to pay Rs 176 
as damages, the present appeal was made. 

It was contended in the first place by the 
learned counsel for the appellant, that the 
judgment of the District Magistrate was 
contrary to the evidence produced, both as to 
the fact of the plaintiff having been forcibly 
turned out by the defendant, aiid as to the 
amount at which damages were assessed* On 
referring to the record of the case, we find 
that much contradictory evidence was pro- 
duced, but we find no reason for questioning 
the soundness of the Magistrate's decision, 
founded on his appreciation of evidence which 
he had the advantage of hearing. Nor do we 
think the damages excessive, it being proved 
that the plaintiff was turned out ot the plot 
of ground on which he bad the right to re- 
mttu for a period of more than a year, and 
that he was prevented from disposing of por- 
tions of his crops. 

In addition to the above grounds of appeal» 
objections were made to the judgment on 
cet tain technical grounds, which reqaixe to 
be disposed of. 

One of the grounds of appeal is that the 
District Magistrate allowed the plaintiff to 
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adduce oral evidence to prove r lease. But at 
the trial, not only was no objection taken to 
oral evidence, but the defendant himself ad- 
mitted that such a lease was made^ adding 
however that it was subsequently cancelled. 
The appellant has therefore no cause of com- 
plaint. 

Another ground was that the plaintiff ob- 
jected to oral evidence of a lease alleged to 
have been made to defendant by Sinatambou 
the son. But as the plaintiff did not acknow- 
ledge the second lease^ he was obviously jus- 
tified in objecting to oral proof. 

The appellant also found fault with the 
District Magistrate for having allowed the 
production of two records of action, brought 
by the defendant in the Court below against 
the plaintiff and his concubine for rent of the 
same plot of ground, which actions were dis- 
missed ; but it appears that in his cross exa- 
mination the defendant admitted that he 
brought those actions and stated the results. 

It was also contended that as the plaintiff 
had sold his canes to a third party, the pur- 
chaser alone had the right to sue. But as, 
according to the evidence given by the plain- 
tiff in the Oourt below, (which we assume, 
was believed by the Magistrate) he had not 
yet been paid^ and, as undoubtedly the plain- 
tiff could not get paid until delivery was 
made, the action was quite competent. 

The other grounds of appeal being of little 
or no importance were not insisted on. 

The Court in conséquence dismisses the 
appeal with costs. 


SUPaEME COURT 


Action for dabi ages fob wbongful abbest, 
and illegal detention upon a chabge 

OF DESERTION, BT AN INDIAN LaBOBEB 
AGAIKBT HIS EMPLOYEE. 

I%iê i$ an action in which the plaintijf 
claims damages from the defendant^ for an 
alleged malicious complaint filed oy his 
attorney against the plaintiff under which 
he was wrongfully arrested and illegally 
detained in ctMiody from ZOth November to 
Qth December last. 


On the 16th November, the plaintiff who was 
a laborer under written contract of servise 
on the défendantes estate, receieed ^om tte 
defendants sub^accountant a certificats of 
discharge cancelling his engagement. 

On the &9th November, the defendant filed on 
information against the plaintiff, chargisj 
him with having deserted from his estate^ 
and obfained a warrant upon which the 
plaintiff was arrested, and taken to the 
Police Station, where he was detained taOU 
the 6th December. On the iOth December 
the complaint was disposed of by the Ifo- 
gistrate, the charge being dismissed on a 
technical ground. 

Held that tlie plaintiff had established hit 
right to damages, which are assesssd at 
Bsl4^. 

In addition to these damages, the Court aHouh 
ed Ms 60 in connection with the plaintif 
defence against the charge of desertion. 

Judgment granting, in plaintiff^ s favor, dam* 
ages to the extent of Rs 800 <md costs of 
this action. 


LUTCHMANEN— Plaintiff 


versus 


William HEW ETSON— Defendant 


Before 
His Honor Sir A. O.ELLi8,Kt.,— Chief Jodga 

and 

His Honor J. BoT7iLLABD,<*Actg. Fnims 

Judge 


H. QALiA,— Of Counsel for Plaintiff 
W. LEBLANC,-^AjLtorne7 for the same 

H. HiwiTSON,— Of Counsel for Defenàwt 
W. HsWBTSOK» — Attorney for himself 


S 
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17ih May 1883. 

This is an action in which the plaintiff 
claims dama^ from the defendant, for an 
iJleged mahoious complaint filed by him 
against the plaintiff, under which he was 
wrongfally arrested and illegally detained in 
eostody, from 30th November to 6th Decem- 
ber last. 

Prior to the 16th NoTember last, the plaintiff 
was a labourer employed under written contract 
of service on the defendant's Estate. On 15th 
Noyember last the defendant's sub-accountant, 
who held a written power of attorney from 
the defendant, authorizing him inter alia 
'' for him and in his name and stead to sign 
'* all contracts of service to be made with any 
^* servant or servants, and undertake in his 
'^ name and stead all that may be necessary 
'' and requisite for and on account of Con- 
** tracts of Service,'' signed a certificate of dis- 
charge in favor of the plaintiff, in the form 
prescribed by schedule No. 1^1 of Ordinance 
1£ of 1878, cancelling his engagement with 
the defendant. Thereafter on the 29th No- 
yember, the defendant filed an information 
against the plaintiff, charging him with having 
deserted from his Estate, and obtained a 
warrant under which, on the following day, 
he caused him to be arrested, taken to the 
Police station, and there detained until the 
6th of December. Subsequently on the 20th 
of December, the complaint was disposed of 
by the Magistrate, the charee being dismissed 
on a technical ground. Tnese facts, which 
are established by the evidence before us, cer- 
tainly raise a frima facie case of procedare 
80 utterly unjustifiable and reckless as to 
amount ( unless unsufficiently explained by 
the defendant ) to malicious proceedings, en- 
titling the plaintiff to claim damages against 
the defendant. 

The burden of proof having thus been 
shifted on to the defendant's shoulders, let 
«8 see what defence he makes to the action, 
and how he seeks to justify his acts. The 
defendant's first contention is that plaintiff is 
still under contract of service to him, and is 
imlawfully abpent from his Estate. This plea 
raises the question of the validity of the 
^«tifioate of dischai^ granted by the defen- 
dant's sub-accountant. The main clauses of 
the power of attorney under which the sub- 
accountant acted in granting the certificate 
have been quoted above. If we had now to 
determine, whether in law a power of attor- 
ney in these te^s, authorize the attorney to 
.grant certificates of discharge, the question 


might be one of some delicacy. Bot, on the 
evidence before us, we cannot hesitate as to 
the conclusion to be come to. We have in it 
evidence, that powers so worded are generally 
construed as implying power to cancel con* 
tracts of servants, and fiirther that, at least on 
one occasion, the sub-account acting under 
the express instructions of the manager of 
the Estate, cancelled a contract in virtue of 
the authority vested in him under this power 
—a fact which was entered in a book kept 
for the purpose of inserting notes for the 
defendant's information. We must presume 
therefore that this act came to the defendant's 
knowledge, and not having been repudiated, 
was taciuy approved by him. In these cir- 
cumstances we think that he cannot now be 
heard to plead that this discharge was an act 
outwith the powers conferred on his sub- 
accountant by the mandate ifi trusted to him, 
and that this ground of defence must be re- 
jected. The defendant's next contention is 
that the cancellation of the plaintiff's con- 
tract was obtained fraudulently and unlaw* 
fully, without defendant's knowledge, and is 
null to all intents and purposes. The plain- 
tiff led evidence, for the purpose of showing 
that the order to cancel his engagement was 
given by the defendant himself to his sub- 
accountant. In support of this allegation, we 
have the express deposition of the plaintiff 
and of the defendant's sub -accountant^ to 
which thé defendant opposes his own oath* 
Unfortunately for him, the defendant did uQt, 
in the cross examination of the plaintiff and 
his witness, examine them in detail on this 
point, but contented himself with simply 
opposing his own oath to theirs. It does not 
seem by any means impossible, that a fact of 
such very small real importance as that of au- 
thorising the cancellation of the contract of one 
of the many laborers employed on his Estate, 
may have escaped the d^iendant's memory. At 
any rate, on the conflicting evidence before 
US, we are not prepared to hold that plaintiff's 
allegation is proved to be false. On the evi- 
dence it does not appear to be n* oe^sary for 
us to go further, or to find that the plaintiff 
has substantiated his allegation. 

The defendant further, in support of the 
plea now under consideration! alleges that the 
certificate was fraudulently granted. Now 
we have not here to consider whether the sub- 
accountant in granting the certificate^ acted 
in accordance with his duty to the defendant» 
Even assuming however, that in sranting the 
certificate, the sub*accountant did not ct for 
the best interests of his employer, we do not 
think that the facts before us establish, that 
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in obtaining the certificate any fraud what- 
eyer, was practised by the plain tifl. It is 
shown that for a day or two after the date of 
the certificate, the plaintiff Was inserted in the 
Estate books as absent from work^ bat on the 
20th the fact that the sub-accountant had 
stated in answer to an inquiry that he had 
granted a certificate of cancellation in favot 
of the plain tiff, was brought to defendant's 
knowledge. In the possession of this inform- 
atioUj we cannot but regatd the institution of 
the complaint against the plaintiff, as a tnost 
rash and reckless proceeding on the part of 
the defendant. Further, the evidence shows 
that when, on the SOth, the plaintiff was by 
the defendant's order brought before him, he 
the plamtiff, at once tendered the defendant 
his certificate, saying that he had his papers in 
order, and was free from his engagement. The 
defendant refused to look at the document 
tendered to him by the plaintiff, and ordered 
him to be conyeyed to the Police Station. 
Thither the defendant followed him shortly 
afterwards, and the officer in charge of the 
station at once showed him the certificate of 
discharge* On seeing this certificate and re- 
cognising, as he must have done, the signa- 
ture of a person, who, at its date, was his sub- 
accountant, and held a power of attorney un- 
der which he had previously been allowed 
without question to cancel at least one en- 
gagement, we would have expected that 
the defendant would have paused, and even if 
he desired to question the validity of the do- 
cument, would have recognised, as a lawyer, 
that one holding such a prima facie valid 
discharge, duly initialed by the IMagistrate, 
could not be regarded and treated as a deser- 
ter within the meaning of the Labor Law. 
The defendant however persisted in his course, 
and allowed the plaintiff to continue in cus- 
tody until the 6th of December. Such con* 
duct we cannot regard as otherwise than 
utterly rash and recUess, as constituting im* 

Iilied malice, and as rendering the defendant 
iable for the prejudice sustained by the plain- 
tiff from tbe course which he had adopoted 
and now persisted in. 

We think therefore that the plaintiff has 
established his right to damages. Though the 
plaintiff occupies a humble station in life, 
we cannot regard the loss of liberty for seven 
days^ as other than a serious injury, for which 
substantial damages are due* We think 
these may be reasonably assessed at Rs 140. 
In addition to this, there were^ the plaintiff 
Mates and we are quite prepared to believe 
him, considerable expenses incurred by him 
in connection with his defence against the 
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charge of desertion, which were by no msani 
covered by the taxed costs^ to which ths 
Magistrate found him entitled in dismissilur 
the complaint. The balance of such costs, m 
other expenses incident to his defence iM 
think may be estimated at Be 60. ' • 

We accordingly grant judgment in his 
favour, and find him entitled to damam t» 
the extent of Rs 200, and to the costs of thii 
action. 


SUPREME COURT 


Appeal aoaimst Judgment op the Masiik 
— Bankbuptcy. — Bankrupt heard who 
WAS neither sworn nor apfirmbd.— »Ab* 
TiOLE 168 OP Ordinance 38 op 1853. 

TAiê is an appeal by four merchants^ who are 
resident in India, against a judgmM ojf 
the Master, on a question of artangmm^ 
fohtch was proposed by an insohent dekor, 
Adam Bajes Essaoh 


The folhtoing points toere taken : 

lo. that the insolvent debtor teas examimd 
before the Master without being either swm 
or solemnly affirmed. 

Held that an irregularity woe committed, M 
as the irreaularity teas done with ths Immh 
ledge of Appellant's Counsel, the Section 
cannot be sustained. 

2o. That the Bankrupt had no oapUal and 
that his capital is fictUions. Ths Bank- 
rupt got advances firom his father, both in 
money and goods. Held this was nctj/M- 
tious capital. 

So. That the Banhrupes books had not bun 
regularly kept. 

Held thai they uere sufficient. 

4o. That the affidavit made by the Banireft 
is incorrect, because he didnotmaksafitt 
disclosure of his effects, inasmuch as U 
failed properly to record a transeetm 
about sugar in India, 

This matter at the date of the Affidavit was 
incomplete, the Bankrupt entered inhisds» 
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datation a turn of profit ho estimated, 
from the BiU$ of Lading, tho tranoaotion 
would roiult in. 

Bold that he did not knowingly intend to 
deceive his creditors. 

60. On the \7th September, letters were re- 
ceived in this place, containing news of the 
failure of the Calcutta House and the Bom' 
hay Bouses, which were represented in 
Mauritius by the father of the Bankrupt ; 
and it is said, this involved the failure of 
the father and of the Bankrupt. Upon the 
day after, he borrowed Bs. 2,800^ of which 
he repaid Bs, 1,960 the next day. ITie loan 
was made for the express of enabling the 
eon to make a payment into the Bank, on 
condition that it should be returned the 
next day. 

Held that this is not sufficient to overturn the 
arrangement of Bankruptcy. 

Bo. At the tnd meeting of the Creditors of the 
Bankrupt, a debt to the Commercial Bank 
was proved for a sum of Rs. £9,000 odà. 
2%0 meeting was postponed to 18th December, 
when the Bank appeared by its attorney and 
objected to the arrangement, and after a 
little consideration an adjournment for half 
an hour was asked Jor, négociation of some 
hind took place out of Court and the same s 
Attorney went into Court at the end of the 
half hour saying that the Commercial Bank 
had transferred its account to Hqjee Amode, 
he proved the same in favor of the lat" 
ter, produced it and voted in favor of the 
arrangement. 

Held that there was nothing to shew that the 
Bankrupt was aware that this transaction 
WM made on his behalf. There is no attempt 
to prove finaud, or connivance of his, there is 
no proof that the creditors will be infured 
by the arrangement or that they wHl be af 
fected by it. 

Appeal dismissed with costs. 


PUBTHA & Co.— Appellants 


versus 


ESSACK- Respondent 


BefoN 
His Honor A. MuRBj^-Seoond Paisne Judge 

and 
His Honor L. Cox,— Third Puisne Judge. 


W. Nbwton,— Of Counsel for plaintifl 
F. RoBBRT —attorney for the same 

L. RouiLLARD,— Of Counsel for Respondent 
A. J. Colin,-— Attorney for the same. 


Record No. S1,89S 


Judgment on the merit of the case. 


JtnooMBNT OF His HoNOR A. Mure 


2Ut May 1883. 

This is an appeal by four merchants, who 
are resident in India, against a judgment of 
the Master of the Court, on a question of an 
arrangement which was proposed by an insol- 
vent debtor of the name of Adam Hajee Es- 
sack. 

The first point which the appellants take is 
an objection to the legality or the procedure, 
which is said to be irregular and against law^ 
inasmuch as Adam Hajee Essack was exa- 
mined before the Master without having been 
either sworn or solemnly affirmed. It is said 
that the I58th article in the first place directs 
the Commissioner in Bankruptcy, if an enquiry 
take place at the first sitting, to examine upon 
oath such petitioner or any witness produced 
by him ; and in the 16oth section, under 
which the procedure took place in this enqui- 
ry, and under which any opposition to the ar* 
rangement on the ground that it was not 
bona Ade and not reasonable must be enter- 
tained by the Conrt,^the article of the 
ordinance directs that the Court shall have 
power at any time on the application of any 
creditor, to appoint a private sitting for the 
purpose of such enquiry, and may summon 
before it such petitioning creditor, or any ore- 
ditor, and examine him upon oath. 
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It does seem UQdoubtedly that an irregu* 
larity was committed m the proceedings of the 
lower Court, but the proceedings themselves 
have to be ver^ carefully looked at^ to see how 
that irregularity arose ; several meetings had 
taken place, both a first private meeting and 
a second private meeting, and several adjourn- 
ments of the second private meeting had taken 
place at the instance of creditors of the Estate, 
(and I shall have to refer to these in a subse- 
quent part of my judgment) apd finally there 
came to be the requisite majority in number 
and vaUie of the creditors voting for the 
arrangement. What took place was this. 
Purtha and the other three opposing credi- 
tors, by their Counsel, objected to the arran- 
gement and asked for a proof. 

The minutes of the proceedings in the lower 
Oouit, do not tell what the grounds of proof 
were to be, or what the nature of the proof 
allowed to the objecting parties was. I 
cannot approve of the mode in which these 
minutes were kept, for there are a great 
many hiatus in them, and a great deal of 
procedure, which I think ought to have been 
a little more definitely stated ; but what took 
place is what I have said, and while the 
minutes themselves do not shew the grounds 
on which the opposing creditors asked for the 
proof, the judgment of the Master clearly 
shews what these grounds were. He says 
that after the vote approving of this arrange- 
ment had been come to by a majority, the 
objecting Creditors insisted on a proof on the 
ground of fraud, that they were able to prove 
fraud in the method in which this arrange- 
ment had been come to by the majority of the 
creditors. Now that was the nature of the 
proof which they undertook, and, accordingly 
the Master allowed them a proof. The pro- 
cedure is very necessary to be observed, the 
counsel who represents these creditors called 
on the first day three witnesses, among other 
Mr. Le Maire, the secretary of the Commer- 
cial Bank» Mr. Huteau a merchant in this 
place and another gentleman. On the second 
day, the counsel for the objecting creditors 
who are now the appellantsjoalled the petition- 
er-^let it be marked that that person was call- 
ed by the appellants themselves, and the 
record intentionally bears that he was not 
affirmed. 


Now the first ground the petitioners take 
here^ is that this irregularity is sufficient in 
law^ and ought^ in law, to upset the whole ar* 
rangement. Undoubtedly this person ought to 
have been solemnly affirmed, and the question 


is, is it the fault of the judge, or, is it the fault 
of the counsel that he was not aflBlmied 9 

I rather think that the blame lies with both 
parties, it may be the duty of the judge to 
see that a witness is properly sworn or fi^irm- 
ed as soon as he enters the witness box, it ia 
certainly also the duty of the counsel not to 
begin this examination until the usual for- 
mality has been observed, — ^it is an irregularity 
which has occurred in Courts of justice before, 
and will occur— ; It may be that the examin- 
ing counsel took for granted that this person 
had made a déclaration in the terms of the 
ordinance, as in cases of bankruptcy, and that 
any other mode of securing his speaking the 
truth was unnecessary ; or perhaps he supposed 
that it would be right, as this was a question of 
fraud, that he should merely make a state- 
ment, as it were on personal answers, and not 
be examined on oath, — But whatever is the 
cause of this, it was done, it took place, and 
the entry in the record of the words '' not 
affirmed , shows that it was done perhaps at 
the suggestion, certainly with the knowledge 
of the appellants' counsel. -— There was 
much procedure in the case thereafter, and 
the case went on without objection upon this 
ground, to the very termination of the pro- 
ceedings in the inferior Court ; but then an 
appeal is taken in this Court, and the first 
gound that the appellants took, is that which 
I have now stated^-Upon considering the 
matter I am unable to sustain this ground of 
appeal. I think it is not in the mouth of the 
appellants to take it ; they themselves were 
parties to the irregularity ; it was in examin- 
ing a witnesss by themselves that it occurred, 
and that being so, and the whole case having 
gone on for weeks, and even months after it 
took place, without any notice being taken 
of it by them, and all parties having aoted u 
if the proceedings had been perfectly regaUr, 
it seems to me that it would not be at all 
right to sustain this objection here. 

This matter has occured before in the 
jurisprudence of this Court, in the case of 
Boulineau vs. Couve (1876 page 118), ia the 
Court below a witness had been examined 
without having been sworn or solemnly 
affirmed, and the Court of appeal refused to 
sustain the objections. Then we Jiave such a 
dictum as that which is given by Taylor, 
Section 1880- 7th Edition in his Law on 
Evidence, in which he says '' On a trial in 
'^ Ireland where the Lord Lieutenant was 
** called as a witness, an attestation on honor 
" instead of an oath, was by mistake adminie* 
** tered to him, and he was then examined 
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*^ and cross examined, without any objection 
'' being taken to the reception of his evidence. 
'' Subsequently a motion for a new trial was 
^* made, on the ground that the testimony of 
*' an unsworn witness had been received, 
'* but the Court, having ascertained that the 
^' losing party had, from the first, been aware 
'* of the irregularity, very properly held that 
'' his objection came too late and the rule 
^' was consequently discharged." 

I think the same principle applies here, 
these parties were undoubtedly aware of what 
had taken place, they knew bow this person 
was giving his testimony and I think their 
contention ought not to be supported by the 
Court. 

Then there are other and numerous grounds 
upon which this question was pleaded to us, 
and the Master has pronounced a judg- 
ment in this case of very considerable length, 
in which he has taken up tliese grounds sepa* 
rately, and which I have very carefully consi- 
dered. The first point on which reliance is 
«laced to upset this arrangement, is that this 
lankrupt had no capital ; and, further, it is 
said that his capital is a fictitious capital. 
Now the question is, what is fictitious capital ? 

Fictitious is that which is not real, that 
which has no existence, but this bankrupt 
admits himself that he had no capital when 
he began, but begot advances from his father, 
both in money and in goods to a very consi* 
derable extent. Now I do not know that that 
can be called fictitious capital. I think it 
cannot be so called. He got the advances it 
is true without interest, but still I think it 
quite a fair remark, which the Master makes, 
that most young men, have to depend on their 
friends for the means of beginning business, 
I do not think it can be said that that is fic- 
titious capital. 

The next ground that was taken was that 
the books of the Bankrupt had not been regu- 
larly kept. No doubt the Bankrupt's books 
are not kept with that precision and accuracy, 
which we would expect to find in books well 
kept. All the transactions were not ledgeri- 
sea when this petition for an arrangement 
took place, but there are records of most of 
the things objected to, in one or other of his 
books, or in documents which are produced 
here, and Ilhink it is not enough to say that 
there is irregularity, because the books have 
not been brought op to date. The most im- 
portant case is that of a sale to the '' Magasin 
général des Ghrains *', but no loss had occured 


to the Estate in eonsequence of that, for the 
account wap known to exist, and has been paid 
to the official assignee himself. 

Then there are sales to chinamen ; their 
names and the dates of the sales not being 
entered in the books, but the answer to that 
is that the transactions themselves are entered, 
and they form the subject of accepted ao* 
counts — ^Now if the accounts were accepted, 
and if they were sent into the market (they 
were actually sold in a sense — they were 
transferred to a third party) it is impossible 
to say there was no record of these transac» 
tions. The transactions were recorded in one 
way or other, and when the matter of this 
Bankruptcy comes into Court, it is seen that- 
these transactions have taken place. It can- 
not be said that so far as that is concerned^ 
there is the fraud proved which these appel- 
lants undertook to prove. 

Again, it is said that the affidavit is in* 
correct which this person made, because he 
did not make a full disclosure of his effects ; 
and the proof that is given of that is, that 
'' there was a transaction about sugar in India 
" which was not properly recorded in this 
'' affiadvit ; " but the answer to that (and I 
think it is in the Master's judgment) is that 
this transaction was at the date of the affi- 
davit incomplete ; he did not know whether 
it was to be entered as a success or a failure, 
and he put into the affidavit tha^ sum of pro- 
fit which he estimated from the bills of lading 
the transaction itself would result in — No 
doubt he was mistaken, but this is not a 
matter in which it can be said he knowing- 
ly intended to deceive -is creditors — ^Then 
there is another matter which has to be notic- 
ed. It appears that on the 17th September, 
letters arrived in this place containing news 
of the failure of the Calcutta house, and the 
Bombay houses,which houses were represented 
in Mauritius b} the father of the Bankrupt, 
and it is said that that involved the failure of 
the fether, and of the Bankrupt. Upon the 
day after, he borrowed fro:i3 his father a sum 
of Rs S,800, and on the next day he paid to 
his father the sum of Rs 1960. Now both of 
these persons swear distinctly to the nature 
of this transaction ; the father swears that he 
only gave his son the money for a single day, 
on the condition that it should be returned 
the next day and, on the next day the son 
paid part of it, his estate being benefited to 
the extent of Rs 840. I confess that this 
matter does seem somewhat suspicious ; but 
is it sufficient to overturn this arrangement f 
The loan was made for the express purpose of 
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enabling the son to make a payment into 
Bankj and on the condition that it should be 
returned the next day, and I must say I 
think that such a loan, if the condition be 
olaarly proved, as I think it is here, does not 
fall under any of the objections that can be 
made to a transaction of that kind, it was 
ihe duty of both parties to keep faith, and 
it was the duty of tne son to return the sum. 

But the most grave matter to my mind 
remains still to be stated. It is a transaction 
in which the Commercial Bank of this place 
krgejy figures. The petition for the arrange- 
ment was presented on the 25th September, 
and the Master fixed the 6th of November 
for the first private meeting under which the 
whole matter ^aç to be considered. On that 
day a majority of those who had proved, voted 
for the proposed arrangement yizt : that the 
Bankrupt should pay 26 per cent of his debts 
in cash, and that that payment be guarantedby 
two persons here, who were accepted and against 
whom no objection is mude, Hajee Ayooband 
Zachariah. The second meeting was fixed on 
the 27th November, on that day in place of the 
parties proceeding to deliberate who had pre- 
yiously accepted this arrangement, a great 
number of new debts were proved ; among 
others a debt to the Commercial Bank for a 
sum of Rs 29,000 odd, and these claims are put 
in ; and at the instance of the Commercial 
Bank, an adjournment takes place, and the 
Bank seems to have been in great doubt as to 
what procedure they should take in this matter. 
The adjournment was to the 18th of December, 
and on that day occurr€;4 that to my mind, 
which forms the most difficult matter in the 
case, acd the one wbich I have considered with 
the most care. The Commercial Bank appear- 
ed and by its attorney objected to this arran- 
gement and after a little consideration an ad- 
journment for half an hour was asked for. 
Négociation of some kind or other takes place 
out of Court, and the same attorney goes into 
Court at the end of the half hour, and saying 
the Commercial Bank has transferred its ac- 
count to Hajee Amode, he proves the same 
claim in favor of the latter, produces it and 
gives the assignee's vote in favor of the ar- 
langement. Now I jnust confess that tha.t 
proceeding struck my mind at first as of a 
very suspicious character indeed. If this party, 
Hajee Amode, had been proved to be the 
Agent of the Bankrupt in inducing the Bank 
to sell for 85 per cent to him> a debt for which 
they would not accept 25 per cent, if it had 
been even prima facie proved that the Bank- 
rupt had been a party to that transaction, 
and that Hajee Amode had acted at the ins- 


tance of the Bankrupt, or with funds provided 
by him, I certainly should not have held tluit 
arrangement could stand, either as a honà*fidê 
or a reasonable arrangement. If the BankmpI 
had been shewn to be a party to that arrange- 
ment, there would have been a great deal to 
say in favor of the objections of the appellanti 
being proved* 

I have read the proof very carefully, and there 
is not a single Question put to the Bankrupt to 
bring out the lact that he was aware that thif 
transaction was made on his behalf. There 
is no attempt to prove fraud of any kind or 
to prove his connivance at this transaction* 
In that state of the matter, I confess I can- 
not take the fact of fraud having taken place 
as proved. I think that fraud must be proved, 
and as there is no attempt even at proof, oi 
his participation in this assignment, it cannot 
be presumed that it was fraudulently con- 
trived. 

I do not see how I can take it for granted 
that the Bankrupt was a party to this, and 
that he was the moving agent in it, and that 
he has by, providing the funds for this addi- 
tional 10 per cent^ secured the majority of his 
creditors. No doubt there is much suspicion 
on various parts of this transaction, it is a 
very difficult question which the Court has to 
consider ; and in a doubtful matter, the scale 
has been turned in favor of the arrangement 
by the following consideration. 

This Estate is undoubtedly insolvent, and 
we have to consider that when an Estate is 
insolvent the true question is how shall you 
best realise the assets and pay over fairly and 
equitably among the creditors, the sum which 
is realised, so that^ they shall each get their 
share of the Estate, which is incapable of 
paying claims in full. That is the true ques- 
tion to be raised in every Bankrupt Estate, and 
if this arrangement is one^and it was not said 
to be otherwise— that would give as large a 
percentage to creditors as they would get from 
the Estate, if it were made Bankrupt, I am 
of opinion, it is one which the Court in the 
circumstaiilLces ought to confirm, that it is one 
that the creditors cannot do better than 
accept ; the object ef all Bankruptcy proceed- 
ings being to divide the assets in the readiest 
and easiest way among the parties, and to 
give to the Bankrunt debtor a chance of again 
beginning work in life. 


There is no proof that the creditors will be 
injured by this arrangement or that they will 
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be affected by it, or that the j will get a larger 
dividend through its being upset; and therefore 
I do not think it would be right for the Court 
to come to a judgment which would upset it. 

I therefore concur in the judgment of the 
Master. 


Judgment of His Honor L. Cox 


2l8t May 1888. 


I am of the same opinion. 
Appeal dismissed with costs. 


SUPREME COURT* 


Breach of promise of marriage.— Oral 
EVIDENCE— Proof of seduction follow- 
ed BY PREGNANCY NOT A VIOLATION OF 
ARTICLE 840 ClYlL CoDE. 

This is an action far breach of promise of 
marriage. The plaintif sought to prove the 
averment that there had been promise of 
marriage by oral evidence^ which right was 
contested by the defendant. 

Held that oral evidence under the circum* 
stances was admissible. 

AJurther question was discussed ^ i.e. whether 
evidence was legally admissible to establish 
seduction. 

On behalf of defendant it was urged that to 
admit such evidence would be to violate 
article 340 of the Civil Code which pro- 
hibits ^* la recherche de la paternité.'^ 


» 


Held thai such evidence should be admitted. 


ATISSE à ANOTHER,— Plaintiflb 


versus 


LEBON, --Defendant 


Before 

His Honor Sir A.O. Ellis, Et.— Chief Judge 

and 

His Honor J. Rouillard — Acting Paisne 

Judge 


T. JoLLiYET-^Counsel for Plaintiffs 

V. G. DuoRAY— Attorney for the same 

V. K/Vern— Counsel for Defendant 

£. Oanaohaud, — Attorney for thst JtsanB ^ 

». 

Record No. «1,880. ' ~- 

Uth June 1888. 

This is an action in which damages are 
claimed for breach of promise of marriage* 

On behalf of the plaintiffs it was contended 
that there existed here a '' commencement de 
'' preuve par écrit '', rendering probable the 
allegation that the defendant promised to 
marry Félicie Atisse, and entitling the plain» 
tiffs to prove that averment by means of oral 
evidence. In the event of this contention 
being rejected by the Court, the plaintiffs 
submitted that by our law, a promise of mar- 
riage was de plans provable by witnesses. 

The plaintiffs' contention that there exists 
a '' commencement de preuve par écrit *', 
rests upon certain letters which the defendant 
admits were Written by him to the plaintiff 
Félicie Atisse, and upon the answers elicited 
from the defendant m the course of his exa- 
mination '' sur faits et articles. ** We have 
carefully perused the letters produced. They 
abound in ardent expressions of love^ and are 
clearly addressed to one for whom the writer 
professés the most passionate attachment. 

The only natural conclusion to which they 
can lead, is that the defendant when he wrote 
was deeply in love with the Miss Atisse. There 
remains the questions, whether these effusions 
were adressed to one whom the defendant 
contemplated making his wife, or to his Mis- 
tress. The letters themselves do not supply 
an answer to this question. The defendant 
on his examination positively denied that the 

Elaintiff Félicie had been his Mistress, or that 
e had asked her to be his wife. But the po« 
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rition which he thus assames is quite irreconci- 
lable with the sentiments eipressed in his 
letters, which unmistakeably point to the 
existence of an ardent passion» either of an 
honourable or of a dishonourable nature. 

We find ourselves therefore driven to elect 
between one of two alternatives» both of which 
are repudiated bj the defendant. From the 
evasive and generally unsatisfactory nature of 
the defendant's answers, and especially from 
the fact that the defendant admits that at the 
request of Miss Atisse and her sisters, he in- 
troduced himself to and cultivated the acquain- 
tance of Mr Atisse. (who lives apart from bis 
family) a step which the defendant cannot 
explain, and which seems highly repugnant to 
the idea that he entertained dishonourable 
intentions towards his daughter. We think 
that the evidence renders probable the plain- 
tiff's allegation, that defendant had contracted 
a promise of marriage towaids the plaintiff. 
We accordingly find that the plaintiff is 
entitled to establish this averment by oral 
evidence. 

A further question was also discussed before 
us, namely: Whether evidence was legally 
admissible to establish seduction followed by 
pregnancy. On behalf of the defendant it 
was maintained that to admit such evidence 
would be to violate the principle of art. 340 of 
the Civil Code, which prohibits " la recherche 
'' de la ijaternitë. *' But we are satisfied that 
the admission of the evidence sought to be 
introduced by the plaintiffisi, would not be a 
violation of this principle. 

We are not asked to allow evidence, as bet- 
ween the defendant, and the child of whom 
Félicie Atisse is said to have at one time been 
pregnant, that the defendant is the father of 
the child ; but merely as between Félicie Atisse 
and the Defendant, that a connection existed 
between them which resulted in the pregnancy 
of the former. Our finding on that point can 
have no effect on the status of the child, who 
is not a party to the action, and we admit the 
etidence solely for the purpose of substantia- 
ting one of the grounds in respect of which 
the plaintiffs claim damages 

In allowing such proof to be adduced we 
act in conformity with the decisions of the . 
French Courts (Sirey 1866. 1. 38, and 1866. 
2. 169) and the opinion of the most emi- 
nent French Commentators (Larombière ar- 
ticle 1^27 § 3; Demolombe, Mariage I § 29.) 


SUPREME COI7RT 


Appsal from decision of District Magis- 
trats Rivière du BBiiPART.-^DEFnn- 
tion of *' author of a nuisance " uudbr 
Ordinance 8 of 1874. 

On Wih December 1882 the Sanitary Ouar* 
d%an of Bimère du Rempart served a notice 
upon the manager of ** Mon Songe ** estate 
to remove a nuisance. 

The manager failed to comply with the notice, 
or to appeal against it, and hejoas prosê' 
cuted before the District Court for oreaek 
of article ô'i of Ordinance 8 ef 1874, for 
having failed to comply toitn the notiee 
served upon him» 

The Magistrate dismissed the case because he 
was of opinion that the '* manager of a 
** sugar estate cannot be considered as He 
'* author of a nuisance when such nutsanee 
" arises out of the bad position or defecOoe 
machinery given to him by the proprietor" 
Be adds *^ It- cannot be said that Hie 
'^ manager is the occupier of the estate, 
** consequently the owner should have beem 
** prosecuted** 

By article S of the Ordinance, the author of 
a nuisance is defined as " the person bif 
*' whose acts the nuisance arise or continues, 
** or if such person cannot be found or 
'' ascertained the owner or occupier of de 
'• premises.'* 

Bold that as the act giving rise to the alleged 

nuisance is attributable to the defendant, 

whether he acted under authority or not, 

he must be held in law to be the author of 

the nuisance* 

The judgment is quashed, and the record is 
remitted back to the Magistrate to hm 
further proceeded with. 




PROCUREUR GENERàL 


tetiUê 


DISTRICT MAGISTRATE OP RIVIÈRE 
DU REMPART— Defendant 
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Before 

His Honor Sir A.O. Ellis Kt.— Chief Judge 

and 

His Honor J. Rouillabd— Acting Puisne 

Judge 


J.M. Gibson, Substitute Procureur General^ 

—Of Counsel for Plaintifi 
J. GmBERT.— Attorney for the same. 

W. Newton,— Of Counsel for Defendant 

Attorney for the same 


Record No. Sl,918 


Uth June 18Ô8. 


/ 


On the 11th December 188S, the Sanitary 
Guardian of Rivière du Rempart caused the 
following notice, under the provisions of Or- 
dinance 8 of 187é, to be served on Hyacinthe 
Daniel, the manager of the Estate ** Mon 
Songe " in the District of Bividre du Rem- 
part : 

" You are hereby required within a delay 
'' of ten days from the date of service of the 
'' present notice, lo. to discharge no waters 
'* whatever from your sugar house into two 
" pits as aforesaid '' (these pits are situate 
close to the sugar house) '^ 2o. to have the 
'' vicinity of your su^ar house properly cleaned 
^ So. The drain adjoining the pits carefully 
'' hoed and swept, the rubblisn and putrid 
'^ waters lodged therein carefully swept^ and 
*' thoroughly removed/' 

The notice not having been complied with^ 
and no appeal to the General Board having 
been made by Daniel as allowed by article 89 
of ord. 8 of 1874, an information charging 
him with breach of art. 68 of the said ordi- 
nance was lodged in the District Court of 
Bividre du Rempart, and on the 16th of Febru- 
ary following, alter hearing evidence, the case 
was dismissed by the Magistrate» It does 
not appear from the record on what ground 
the judgment rests, a perusal of the record 
of the proceedings before the Magistrate 
shows that Daniel admitted that the alleged 
nuisance had been committed with his autno- 
rity and sanction, but that evidence was pro- 
duced by the defendant with the object of 


proving that no nuisance existed on the 
Estate <' Mon Songe ** as alleged by the Sa- 
nitary guardian. 

Evidence for such a purpose was quite irre- 
velant (see Procureur General versus Montille, 
Piston's reports for 1880 p. 6). Under ord. 8 
of 1874 (article 89) whenever the author of a 
nuisance has received a notice to remove it, 
he may, if dissatisfied with the order, petition 
the General Board to review such notice ; and 
the Board is empowered, after hearing evi- 
dence, if necessary, to discharge, modifiy, or 
suspend such notice. From the decision of 
the General Board there is, in virtue of ord. 
6 of 1875, an appeal to the Gove? nor in execu- 
tive Council ; article 63 of ordinance 8 of 1874 
enacts that any person on whom there shall 
be served any notice, certificate or order and 
who sha)l fail within the term specified to. 
comply therewith shall incur a certain pe- 
nalty. 

It follows, therefore, from the above that if 
the author of an alleged nuisance, has not 
appealed to the General Board from the notice, 
it becomes definitive, and the duty of the Ma- 
gistrate is only to see whether the notice has 
been complied with or not. 

It seems, however, from a note supplied by 
the Magistrate, and which was considered by 
both parties as containing the grounds of the 
Magistrate's Judgment, that he dismissed the 
case, not because he was satisfied that no nui- 
sance existed, but because he was of opinion 
in law, that ** the Manager of a sugar Estate 
*' cannot be considered as the author of a 
'* nuisance, when such nuisance arises out of 
'' the bad position or defective machinery 
'' given to him by the proprietor, ** The Ma- 
gistrate further adds that. '' It cannot be 
*' said that the manager is the occupier of the 
'' Estate, consequently the owner should have 
* been prosecuted "• 

In this view of the law we cannot concur, 
by article 8 of the ordinance the words '' au- 
tnor of a nuisance '' are defined as " the per* 
'* son by whose acts the nuisance arises, pr 
'' continues, or, if such person cannot be found 
*' or ascertained the owner or occupier of the 
" premises. '* 

In the presence of this definition we cannot 
concur with the Magistrate in holding that 
the manager of a sugar Estate cannot be re- 
garded as the author of a nuisance* It is only 
when the person, by whose act the nuisance 
arises or continues^ cannot be found, that the 
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oimer or oecupier of the premises is to be 
regarded a ** the author of the nuisance '% and 
that in the case of a sugar Estate^ the owner 
must in all cases, be regarded as the author 
of the nuisance, is to violate the spirit and 
tike letter of the law. 

We find that the interpretation given bf 
the Magistrate to the expression ** author of a 
nuisance '% is contrary to the true meaning of 
article S of ordinance 8 of 1874^ and that, as 
the act giving rise to the alleged nuisance is 
attributable to the defendant, whether he 
acted under authority or not, he must be held 
in law, to be the author of the nuisance. 

We accordingly quash the judgment of the 
Magistrate^ and remit the record of the pro- 
ceedings to the District Court to be further 
proceeded with* 


SVPREBIE COURT 


Claim op wages bt British Subject on 
board of a foreign tessbl. — ^jirrisdic- 
TiON* — Notice to Consul.— Cohpetenct 
OP Supreme Court, altho' case may be 
ONE fob District Court. 

The Plaintiff was cook on hoard of the vesêel 
*• Pax '* of which the Defendant wa$ 
master. He claimed three months* waffes, 
and the restitution of certain personal effects 
which he alleges âe Defendant illegally 
detained. 

Several oldeciùme were taken by the Defen- 
danti 

lo. ^ That the Supreme Court had no jurisdic^ 
tion to entertain this suit, which was one bet' 
ween one of the crew and the Master of a 
Foreign Vessel. This was overruled. 

to. That the institutiûn of an action between 
a seaman and the master of a Foreign ves" 
sel must be preceded of a formal notice to 
the Consul of the Country to which the vm- 
sel belongs. 

Held that m cases coming before the Admi- 
ralty Court such notice should be given, but 
that no authority had been cited for ezteh' 
ding this doctrine to tuits before the Civil 
Courts. 


do. 2hat under sections 188 and 189 of 
ike Merohant Slipping act, a suit far Ùee 
recovery of wages for a lest sum thad Jt 50 
couid not be instituted by a seaman before 
any Superior Courts of Record, except in 
special circumstances which are wonting 
here. 

Held that these Sections do not apply to Fo» 
reign Vessels. 

4o. That the amount in dispute in this ease 
was within the jurisdiction of the District 
Court, the action should have been raised 
there, and not in the Supreme Court. 

Held that the jurisdiction of the Dittriet Oourt 
was doubtful, but even assuming thai it had 
jurisdiction that fact did not withdraw the 
case from the jurisdiction of the Supreme 
Court, and the objection wotdd resolve itsdf 
into a question of costs. 

Case ordered to be preceded with on merOe. 

On being recalled a further objection was eon» 
sidered, i.e. that in consequence of an artiek 
of the Netherland Commercial Cede which 
regulates Shipping, crews on board of 
Dutch vessels are precluded from raismg 
judicial proceedings against Masters of the 
Vessels,under penalty of forfeiting all wages 
due to them. 

The article in question contains a '' rMe <PJF- 
quipage " which must reproduce in fuU the 
article above mentioned as to the foffeiturs 
of wages in case of judicial proceedings 
against the Master. 

Held that as the plaintiff had not signed the 
forfeiture article, or given his assent te '*rile 
d'Équipage, '' the argument of foffeiture 
is no bar to the Plaintive action. 

Judgment in favor of Plaintif. 


BEAYIS.— Plaintiif 


versui 


BLOC— Defendant 
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Before 
His Honor Sir A.G. ELLi8,Kt.— Chief Judge 

and 
His Honor L. Cox. — Third Puisne Judge 


H. Bebtin,— Attorney for the same 

P. L. ChastellieRj— Counsel for defendant 
A» RoLANDOy — Attorney for the same 


Record No 21,985 


Uth June 1883. 


In this action the Cook on board a Dutch 
ship, claims from the Master of the vessel three 
months wages, and restitution of certain per- 
sonal effects, ^hich be alleges the Master 
unlawfully detains. 

On behalf of 'the Master some preliminary, 
objections to the jurisdiction of this Court 
were stated. 

It was in the first place contended that the 
Supreme Court had no jurisdiction to enter- 
tain a suit between one of the crew, and the 
Master of a foreign vessel. We are clear that 
this contention cannot be sustained. 

The jurisdiction of the Court, as defined by 
the royal order of 23rd October 1851, is declare 
ed to be the same as that vested in the Court 
of the Queen's Bench. Now it admits we think 
of no doubt, that that Court has jurisdiction 
to entertain a suit relative to the execution 
of a contract, even entered into abroad, where 
both the parlies are within the jurisdiction of 
the Court, as is the case with the parties here. 

But it is further contended that the insti- 
tution of an action between a seaman and the 
Master of a foreign ship, must be preceded by 
a formal notice to the Consul of the country 
to which the vessel belongs. 


In support of this proposition, reference 
was made to cases decided in the High 
Court of Admiralty in England, and to a deci- 
sion in the Court of Vice Admiralty here. 
(Piston 1880 page 88). It is no doubt ne* 
cessary that in cases coming before the 


Admiralty Courts, such a notice should be 
given. But the jurisdiction and procedure 
before these Courts is special and peculiar^ 
and no authority whatever was cited for ex- 
tending this doctrine to suits before the Civil 
Courts, and in the absence of such authority 
we are not prepared to recognise such a limi- 
tation as qualifying the exercise of its juris- 
diction by this Court. 

It was further contended that under section 
188 and 189 of the Merchant shipping act (17 
and 18 viot. cap. 104) a suit for recovery of 
wages for a less sum than £ 50 could not be 
instituted by a seaman before any superior 
Court of Record, except in special circums- 
tances which do not present themselves here— 
but must be brought before two justices of the 
Peace, or, in this Colony, before the Marine 
Magistrate. Now, if these provisions apply 
with regard to claims for wages by the crew 
of Foreign ships, no doubt our jurisdiction is 
ousted in such a case as this. A reference to 
section 109 of the merchants shipping act, 
subsections 5 and 6 however, satisfies us that 
sections 188 and 189 only apply to ships re- 
gistered in the united Kingdom, and, in cer- 
tain cases, to ships registered in Her Majes- 
ty's dominions abroad— but not to foreign 
shipç, and the owners, Master, and crews of 
such ships. We must hold therefore, that our 
jurisdiction in the present case is not quali- 
fied by these statutory provisions. Finally it 
was contended that, in any case, as the 
amount in dispute is within the jurisdiction 
of the District Court, this action should have 
been raised there, and not in this the Supreme 
Court. 

We entertain the most grave doubts, as to 
whether such a suit as the present, could 
competently have been instituted before the 
District Court,.under the jurisdiction conferred 
on it by Ordinance No. 31 of 185'2 • at any rate 
rate, even assuming that the District Court 
had jurisdiction to entertain this suit, that 
would not oust our jurisdiction, and the objec- 
tion would resolve itself into a question of 
costs. 

Beserving therefore this last objection, in 
so far as it may affect the costs of the action, 
(in the event of the defendan'; being able to 
satisfy us that in such a case as this the Dis- 
trict Court has jurisdiction), we must reject 
the preliminary objection taken by the defen^ 
dants, and order the case to be proceeded 
with on the merits. 
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JXTBOMENT OP HiS HoNOR L. CoX 


16ih June 1883. 

I am of opinion that in this case our judg- 
ment should be for the plaintiff. It is admit- 
ted that the plaintiff has worked on board the 
ship Pax as cook, at a salary^ which was 
agreed on, of £6 a month. There has been work 
and labor done, and the plaintiff is entitled to 
recover the stipulated wagesjunless it is shewn, 
as is contended for the defendant» that in 
consequence of some stipulation in the oon tract, 
he has forfeited his rignt to claim wages. It 
has been urged first oi all, that there has been 
such forfeiture here, because in consequence 
of an article in the Commercial Code of the 
Netherlands, which regulates shipping, crews 
on board Dutch ships are precluded|from rais- 
ing judicial proceedings afi^ainst the masters 
of the vessels, under penalty of forfeiting all 
wages due to them. The article is number 
444 of the book which is given to us by Mr. 
Rogers, and which I for one have no difficulty 
in accepting as being the code of the Nether- 
lands, on the subject it is there expressly laid 
down that under such circumstances, the sailor 
or seaman forfeits his waffes. Now if it were 
shewn here that the plaintiff had signed the 
'' rôle d'équipage '^, of which the statutory 
form is given in this code, and which accor- 
ding to that statutory form, muht reproduce 
in full the provision of article 444, as to the 
forfeiture of wages in case of judicial pro- 
ceedings against themaster,— if hehad signed 
or given his assent to the rôle d'équipage in 
presence of the competent officer, I think it 
would be clear that he would be barred here, 
assuming always that we could say that the 
Toyages for which he had been engaged had 
come to an end. He has clearly not signed the 
forfeiture article, and he has never put his name 
to anything; he swears no writing passed bet- 
ween him and the captain. Therefore it seems 
to me that in order to give effect to such a for- 
feiture, we must be satisfied that he has agreed 
to it as a qualification of the contract. It is 
therefore a question of evidence, whether we 
are satisfied that Beavis, when he contracted, 
agreed that under those circumstances he 
would lose his right as a British subject to go 
to law and obtain his wages. 

I cannot see that upon that question of con- 
sent or knowledge there is any presumption 
of law here ; this man is a British subject, and 
he cannot be presumed to know the law of 
the Netherlands. He may be presumed to a 


certain extent to know th* law of hia own 
but not that of a foreign country. As &r as the 
evidence goes, we have his distinct statetnent 
on oath that he never saw those articles, tbat 
he knows nothing about them, and the Cap- 
tain has not said one word which contradicts 
that. Therefore, I think that upon tbe first 
part of the case, the argument of forSsiture 
relied upon by the defendant is not made out, 
and is no bar to the plaintiff's action. 

It is next contended that the plaintiff has 
deserted, and that this desertion has entailed 
as a penalty, the forfeiture of his wages under 
the same code of the Netherlands. I believe 
that in our legislation desertion entails similar 
penalties. The question is whether there bas 
been desertion. That depends, in the first 
place, on the real nature of the contract into 
which the man entered. We have to see for 
what lenffth of time or voyage he agreed to 
serve on board the ship. Upon that ques- 
tion he tells us in his evidence that he engaged 
as cook at the rate of £6 per month, and that 
at Mauritius he was to be plaoed on tbe 
articles. Now if we turn from what has been 
given" to us as the authentic evidence of the 
engagement, the memorandum entered in 
the log book made by the Captain of bis 
agreement with Beavis, I am unable to find 
a single word, the effect of which would be 
to bind the captain to keep that man for any 
number of voyages, or for any time after he 
had arrived in Mauritius. 

There is nothing said, for instance, that he 
is bound to keep him on the return voyage to 
New Zealand ; indeed the word New Zealeand 
is not mentioned at all in the document^ except 
for the purpose of shewing that the contract 
took place at a port in New Zealand. The 
captain himself in his evidence says, he did 
not consider himself bound to go there at all, 
and that he was bound to a very different 
place. That being so, it seems that the real 
effect of this contract on the evidence we have 
before us is this : Beavis agreed to work by 
the month up to the day that he reached Mau- 
ritius, and on that day a certain formal con- 
tract was to be entered into, in virtue of which 
he would be bound for a specific period of time, 
and at the same time, he would have this ad- 
vantage, that he would be assured of his sala- 
ry for the same period of timcj he tells us that 
he made application to the captain to have 
that part oi the contract carried into effect, 
and that the captain did not assent to his re- 
quest. Captain Blok in his evidence has 
himself admitted that such a request was 
made to him. That being so, I must come 
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to^ the oonclosion^ that there has been a 
failure on the part of the Captain himself to 
carry ont the special feature of the contract^ 
and that as ^ long as that part of the contract 
If as not carried out, the position of Beavis to- 
wards him was this, he was not bound to con- 
tinue bis service on board the ship, after 
giving reasonable notice, iust the same as if 
the captain had requestea Bea?is to attend 
before the consul and there to sign the articles, 
and Beavis had declined, the captain might 
have dismissed him, I think that the defen- 
dant here has had such notice as was reason- 
able, and it is impossible to say that there was 
desertion. 

Therefore in the two points our judgment 
must be in favor of the plaintiff. He is to 
receive the sum prayed for, and the sum asked 
in default of having possession of his clothes. 


JvDGMBNT OP His Honor Sir A.Q. Ellis Kt. 


Uih June 1883. 

I quite concur in what my learned brother 
has said. The first ground on which the 
i^laim ia resisted, is that amongst the conditions 
directed hj the Dutch law to be introduced 
into all ship articles, there is the stipulation 
that whoever shall institute legal proceedings 
during the course of a voyage, shall lose his 
right to wages. The admitted position of mat- 
ters in this case is as follows ; the plaintiff was 
never taken before the consul for the purpose 
of being placed upon the articles of the 
ship, nor has he ever signed the articles, 
but we are asked by the defendant to hold, 
that although the plaintiff has never signified 
his consent to be bound by those articles, an- 
other formality which was gone through by 
the captain — ^namely the insertion of a note 
on the ship's log, not even signed by the 
plaintiff, to the effect that the plaintiff had 
agreed to go in the ship, and to serve under 
the conditions of the articles-^is to come in 
the place of any formal engagement. I confess 
I know of no authority whatever for any suoh 
contention as that, and certainly nothing in 
any of the articles cited at the Bar would 
go as far as necessary in order to support the . 
argument of Mr. Chastellier. The article re- 
lied on, 896, does not provide that a bind- 
ing engagement may not be entered into 
between the captain of a dutch vessel and a 
seaman, without formality fully establishing 


the consent of the latter, and I think that the 
article containing the prohibition agai nst legal 
proceedings, cannot be enforced against a sea- 
man who has not been regularly placed on 
the ship's articles. That was not done in this 
case, and we have no evidence whatever to 
satisfy us that t he plaintiff was aware of, and 
agreed to be bound bv this very rigorous 
stipulation. 

With regard to the question of desertion, I 
find myself in this positi on. No legal defini- 
tion of what constitutes *' desertion ", accord- 
ing to Dutch law was , cited to us. The de- 
fendant certainly quoted an article from the 
Dutch Code shewing' what penalty of deser- 
tion is, but we have no. authority referred to 
which shows that according to the Dutch law, 
desertion differs in any way from desertion 
according to our own law. Now in the cir- 
cumstances here, namely where a seaman 
engaged on board a ship on the promise that 
when he arrives at a certain port he shall be 
put on the articles, asks for the execution of 
that promise and is refused, then takes an- 
other course, and requests to be discharged, 
and that is refused, and finally asks to be 
allowed to go on shore in order to take legal 
advice ; in such a case as that that I am not 
prepared to hold that, going on shore and 
proceeding to the Consul's office and then 
(not being able to communicate with the 
Consul) to the Magistrate, can be presumed 
to be desOTtion according to any law. 

I accordingly think that the second ground 
on which the defendant endeavours to meet 
the plaintiff's demand, has not been suffi- 
ciently proved, and I perfectly concur in the 
conclusions come to by my learned brother. 


SUPREMIIf COURT 


Parties abiding by the decision op the 

COUET MADE TO BEAR THEIB OWN COSTS, 
ALTHO' DECISION IS GIVEN IN THEIR FAVOR. 

This is an action to dechre the nuUity of an 
adjudicaHon qf certain plote of land, and the 
defendant does not object to the judgment 
asked for, but the real question at issue woe 
as to the costs of the suit. 
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Held that the plaintif is entitled to his costs 
against the defendant, butmth regard to 
other defendants as tliey abided by the dm* 
sion of the Court, they should bear their own 
expenses. 


SIN AT A MBOU— Plaintiff, 


versus 


Widow SINATAMBOU & ors— Defendants. 


SUPREME COURT. 


Before 
His Honor Sir A.G. Ellièi, Kt.^Chief Judge 

and 

His Honor L. Cox,— Third Puisne Judge 


y. E^YERN, Counsel for Plaintiff, 
J. GuiBERT, Attorney for the same. 

L. RouiLLARD, Counsel for Defendants. 
J. Elie & VoLcx Q. DrcRAY, Attornies for 

the same. 


Record No. 21 ,970. 


4^ July 1688. 


Mr. Justice Cox :— This is an action to 
declare the nullity of an adjudication of cer- 
tain plots of ground which were awarded to 
the defendants upon a judicial sale to which 
the plaintiff and all the defendants were par- 
ties* It appears that widow Sinatambou who 
purchased) is the guardian of one of the heirs, 
and therefore incapacitated from purchasing, 
as averred by the plaintiff^ in virtue of 
article 4S of ordinance;.19 of 1868 ; and an 
action has been entered to have this adjudi- 
cation set aside. The principal defendant does 
not object to the judgment asked for^ and the 
only question is as to the costs of the action. 
After considering the matter^ we think that 
the plaintiff is entitled to his costs against the 
the defendant widow Sinatambou ; but with 
regard to the costs of all other défendants, who 
appeared merely to say that they had no ob- 
jection and would abide by the diecision of the 
Court, we think that they should all bear 
their own expenses* 


Appeal from conviction of Diip:rice Ma* 
GisTBATE Black Biyer. — - Labcsnt. «- 

Evidence insufficient. 

This is an appeal from a oonviotUm of the 
Acting District Magistrate of Black River, 
by wnich the appellant was sentenced to 
three months imprisonment for larceny of 
young trees. 

Held that there is no evidence with regard to 
the abstraction of the trees. Oonviedim 
quashed. 


BHUNGUN— Appellant, 


versus 


THE QUEEN— Respondent. 


E. Gallbt^ Counsel for appellant, 
A. PiTOTi Attorney for the same. 

W. Newton, C!ounsel for respondent» 
J. GuiBEBT^ Attorney for the same. 


Record No. 497. 


Before 


His Honor Sir A.G. Ellis Et— Chief Judge 

and 
His Honor L. Cox,««.Third Puisne Judge. 


Judgment of His Honob Sib A.G. EllisKt. 


6th July 188S. 

This is an appeal from a conviction of the 
acting District Magistrate of Black Biver, by 
which the appellant was condemned to three 
months imprisonment^ on an information char- 
ging him with a larceny of certain young trees. 
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When we heard the case yesterday ^^ it appear- 
ed to US that the principal point invoked in 
the appeal^ wo s the question whether the of- 
fence oad been established by sufficient evi- 
dence. 

We accordingly took time to peruse the 
record. We have done so carefully, have come 
to the conclusion that in the depositions be- 
fore the inferior Court, there was not sufficient 
evidence to send the case to a jury on such a 
charge. First of all ^ the evidence with regard 
to the identity of tbe trees found in the ac- 
cused possession, namely : that they were those 
which were stolen from Mr. Bae, was extreme- 
ly unsatisfactory-^ according to Mr. Bae, the 
trees that were stolen were six feet high, but 
according to all the evidence connecting the 
possession of certain trees with the accused, 
the trees in his possession were merely three 
feet high. That point might have been got 
over, but we find that there is still further a 
want of evidence, in fact absolutely no evi- 
dence, with regard to the abstraction of the 
trees. It is true that the accused was found in 
possession of the trees, but the charge against 
îàim is one of larceny, and there is nothing to 
establish such a charge as that. 

In these circumstances the conviction must 
be quashed* 


JUDOMBNT OF HiS HONOB L. CoX 


I quite concur. 


6^ July 1383. 


SUPREME COURT 


Appeal from decision of District Ma- 
gistrate.— Competency OF appeal as 
amount of issue is only Rs 200. 

This is an appeal from a decision of Che District 
Magistrate of Pamplemousses dismissing an 
action entered by the Plaintif under the fol' 
lowing dreumstances. 

The Plaintif alleged that there existed a Ba- 
Usage Road between two landed properties in 
the neighbourhood of which he resides, and that 
that balisage Road had been used by the Pu^ 
blic for more than SO yearê ; that the Defen* 
dant had caused four large holes to be dug in 
the middle of the road by xohich the PlaxfMjfs 
use of the road had been impeded, and claims 
damages in the sum of Bs 200 with costs. 


A preliminary ol^ectian was taken, that the 
appeal was incompetent on the ground that the 
conclusion of the plaint was for the exact sum 
of Es 200^ while the District Court Ordinance 
(S4 of 186'^^ Art. 60) only allows (^peats 
from the judgment of a District Magistrate to 
the Supreme Court, provided ihe value of the 
matter in dispute be more than twenty pounds, 
or if the ground of such appeal be for want of 
jurisdiction. 

In reply the PlaintifTs Counsel urged that be* 
sides the daim of 200 rupees, it was a natural 
consequence, if judgment were given in the 
Plaintiffs favour^ that ihe Road should be 
opened ; and that therefore the matter in dis» 
pute was the right of the road, and was of 
much more value than 200 rupees. 

Held that the value of the action is that which 
appears from the conclusion of the plaint or 
declaration. As the plaintiffs action was 
merely for 200 £s, no appeal is compétent. 

Appeal dismissed with costs. 


DTE&f,— Âppell^ 


a 


versus 

■ 

DUPPAU— Resp^Nndent * . \. 

- : »ORT L J 

Before 




His Honor Andrew Mure ^Second 
Puisne Judge. 

and 

His Honor John Bouillard— Puisne 

Judge. 


Th. L. Jenkins, Counsel for appellant. 
T. SiMONET, Attorney for the same. 

J. JoLLivETy Counsel for Bespondent. 
L. WoHRNiTZ^ Attorney for the same. 


Becord No. 788. 


nth July 188S.. 


In this appeal a preliminary objection to 
the competency of tne appeal was taken, on 
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the groiind that the oonolasion of the plaint 
was for the exact 8Qm of Bs. SOO, while the 
District Court Ordinance ( No. 84 of 1852 
Art, 60) only allows appeals from the judg- 
ment of the District Magistrate to the Su- 
preme Court, provided the value of the 
matter in dispute be more than twenty pounds, 
or if the ground of such appeal be for want 
of jurisdiction. 

It appears that the plaint alleged that there 
existea a balisage road between two landed 
properties in the neiglibood of which the 
plaintiff resides, and that that balisage road 
fiad been used and enjoyed for more than 
thirty years by the public and the persons 
living in its vicinity, that the defendants had 
ordered four large holes to be dug up in the 
middle of the road, by which the plaintiff's use 
of the said road had been impeded. He alleges 
that he had peacefully and quietly enjoyed 
and used the said road for more than a year 
and a day. The plaint further concludes as 
follows. 


«ff 

4€ 
i€ 
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** Therefore ^,n action hath accrued to the 
plaintiff to have of and demand from the 
Court a judgment condemning the defen- 
dants jointlv and severally to pay to the 
the plaintiff the sum of iaoo hundred rupees ' 
for the loss and prejudice and damage he 
has suffered through the medium and 
wrongful act of the said defendant by ren- 
dering the said road impassable with his 
cart — with costs. 


It was contended by the appellant's coun- 
sel that besides the claim for two hundred ru- 
pees, it was a natural consequence, if judg* 
ment in the plaintiff's favour were given, that 
the road should be opened, and that therefore 
the matter in dispute was the right to the 
road, and was therefore of much more value 
than two hundred rupees. 

The Court cannot accept this argument as 
sound, the conclusions of the summons shows 
that the matter in dispute between the parties 
is a sum of two hundred rupees. Though the 
medium of arriving at the question of damage 
might be the right of the plaintiff to the road, 
yet he deliberately chose to limit his right 
nefore the District Magistrate to a claim of 
damages for two hundred rupees, which he 
must have regarded as a sufficient indemnity 
for violation of his right. 

Nor does it necessarily follow that the right 
which he claims would have been conceded 
to him in virtue of such an action. An action 
in another form upon the validity of the right 


iy/va 


might still have followed in the cempeteixt 
Court, which alone would have determined 
that question and become a feêjuéUoaia, 
matter in dispute therefore is the sum oi 
hundred rupees of damages. 

In the case of Jorre de St Jorre against tlie 
District Judge of S^chelles, (18th February 
1881) the Supreme Court in determining tlie 
question of tne competency of appeal from 
the Court of Seychelles remarked '' it is ine* 
** portant that some clear and distinct prin- 
** ciple should be fixed which should de- 
** termine the competency of appeals to a 
' superior Court, and we are inclined to 
'' think that the plainest and simplest test of 
*' the value of an action is that which ap- 
** pears from the conclusion of the plaint ot 
'* declaration *\ That rule having beea laid 
down upwards of two years since, must now 
be held to be the law on this subject known 
to the profession, and known to the pubUc, 
and we again concur in thinking it the sound 
principle upon which to proceed. Even if the 
view of the appellant be taken into acooont, 
his allegation comes to this, that for a year 
and a day he has had Jhe peaceful enjoyment 
of a right, for the violation of which he seeks 
two hundred ' rupees of damages. He has 
therefore himself estimated the value of the 
light at two hundred rupees, and, as to make 
an appeal competent the value of the matter 
in dispute must be more than twenty pounds, 
it is clear that he has limited his right of liti- 
gation, and made the District Magistrate's 
judgment final and definitive» 

Again we say, that when an action con- 
tains conclusions merely for payment of a 
certain sum, the true tcists of the competency 
of the appeal, and the true matter in dispute^ 
is the sum which the defendant is callea up- 
on to pay. 
• 

We dismiss the appeal with costs. 


SUPREMi: COUBT 


Appeal from attribution of salb pricb 
BT Master in a Lioitation— *Minor sum- 

MOMBD AS BBIMO OF AQB. 

XTiis is an appeal from a judgment of the Mag'^ 
ter in the matter of the attribution qf the seh 
price qf a property awarded in a Uoitafian to 
the respondents on 25th July 188li. 27to AM- 
tation teas prosecuted at the request of widow 
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Manuel agaimi the hein Xanuef, by error 
the appellani, Emile Manuel, who was a 
minor, teas summoned as being qfage. 

On this fact being made known to fidun and 
others, they began Jresh proceedings in tieitO' 
Hon, as between themselves and Emile Manuel, 
but they did not follow out the proceedings 
with proper diligence, and on 26th February 
1883 Emile Manuel, who in the interval had 
become of age, obtained leave from the Master 
to be subrogated in lieu and place of Edun and 
others in the second proceedings qf lidtation. 

On 13th February 1883, Edun and others re- 
guested that the sale price qf the property pur^- 
chased by them on the 26th July \ê&2, should 
be attributed to the parties entitled thereto. 
On their petition the parties interested were 
summon^, and Emile Manuel among others ; 
he 10 default and was allowed the sum of 
100 Rupees. From this attribution Emile 
Manuel appeals, 

« 

Meld that Edun and others could not do other" 
wise than summon Emile ManueL 

Appeal dismissed with cosfi^ 


I • ♦•> "> 


MANUEL-tjAppellant * 


» V r 


rL PO'^T-LCUIS 


ver 


EDUN and ORs^—Respondents. 


Before 
is Honor A. Mubb,— Second Puisne Judge 

' and 

His Honor John Rouillasd— Acting 

Puisne Judge. 


V. Delafaye— Counsel for appellant. 
y. I>TTCAS6B**Attomey for the same. 

H. OalILl— Counsel for respondents. 
A. RoLAKBo— -Attorney for the same. 


Record No. Sl,927. 


Itth July 1888. 


This is an appeal from a judgment of the 
Master in the matter of the attribution of the 


sale price of a property awarded in a licita- 
tion to the respondents in the Master's Courts 
on 25th July 1882. 

The liicitation of the property was prose- 
cuted at the request of widow Manuel against 
the heirs Manuel, and it appears that by er- 
ror in the proceedings of licitation, the ap- 
pellant Emile Manuel was summoned as be- 
ing of age^ whilst in reality he was a minor. 


On this fact being made known to Edun 
and others, the purchasers, they began on the 
Srd October 1882 proceedings in licitation as 
between themselves and Emile Manuel who 
had been insufficiently cited to the previous 
licitation, he being represented in this second 
licitation by his mother as his guardian, but 
as Edun and others did not follow out the 
proceedings with proper diligence, Emile Ma- 
nuel, who in the interval had become of 
age, obtained from the Master, on the 26th 
^bruary 1883, leave to be subrogated in lieu 
and place of Edun and others, in these second 
proseedings of licitation. On the 17th May 
1888, the property was a second time award- 
ed to Edun and others for Rs 4,000 ; the 
^price fetched on the first sale having been 
. ofily Rs 1,200. On the ISth February, Edun 

Ïd others petitioned the Master praying 
at the sale price of the property bought 
J them on the 25th July 188:e, should be 
tribated to the parties entitled thereto. On 
eir petition 'the Master gave the usual 
j^ order to *' call before him the parties interest- 
*' ed thereto,'* the petition and the master's 
order were served (as a matter of course) on 
Emile Manuel in person, the said Emile Ma- 
nuel being then of age, but he left default, 
and defamt being also recorded against all 
the parties summoned, save Edun and others, 
the Master made, on the third April 1888, an 
attribution of price, in which Emile Manuel 
was allowed the sum of Rs 100. From the 
order of attribution so far as concerned him, 
Emile Manuel has appealed to the Supreme 
Court, on the gtouna that as he had not pro- 
perly been made a party to the first licitation, 
no order could be given, attributing to him 
money arising from the licitation as aforesaid. 
• 

It was argued by the respondent that there 
was really no ground for appeal, that, as the 
appellant intended to avail himself of the irre- 
gularities of the proceedings in the first licita- 
tion, in order to repudiate the award in so &r 
as he was concerned, he had only to abstain 
from taking the money attributed to him. The 
respondents also contended that they had only 
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complied with the master's order by sammon- 
ing Emile Manuel, who had been called as a 
party to the first licitation, and that, sup- 
posing the Master to have erred in his judg- 
ment, they were not responsible for a mis- 
take subsequently committed by him. 

On the part of the appellant, great stress was 
put on the fact that it was to the knowledge 
of Edun^ and of the Master, that proceed- 
ings in Licitation resulting from the irregu- 
larity in the former licitation, had been begun 
by Edun and others, into which proceedings 
Emile Manuel had been subsequently subro- 
gated, and that under the circumstances, no 
attribution of price ought to have been made 
to Emile Manuel. In order to come to a proper 
decision on this somewhat delicate matter, it 
becomes necessary, in the first place, to con- 
sider whether Emile Manuel was properly 
called as a party to the proceedings in the 
attribution of the sale price of the property. 

After due consideration, the Couit thinks 
that Edun and others could not do otherwise 
but summon Manuelito appear before the 
Master. True an informality had occured in 
the Licitation of the property belonging to 
widow and heirs Manuel, by the fact that 
Emile Manuel, then a minor^ had been there- 
in summoned as if he were of age, and Emile 
Manuel, might at any time, have availed 
himself of this irregularity, in order to repu- 
diate the sale, in so far as he was concerned, 
but it is none the less true that, on becom- 
ing of age, he might have waived the irre- 
gularity and accepted the sale as a valid one, 
and received the sums accruing to him out 
of the proceeds of the sale ; until Manuel's 
intention was notified in due form, he re- 
mained to all intents and purposes, one of 
the parties to the licitation, and the only 
course for Edun and others was to summon 
him as one of the parties interested* 

In the second place, was Edun bound to 
inform the Master that a second licitation had 
been begun, as a consequence of the irregula- 
rities which had taken place in the first ? 

The Court has no hesitation in holding, 
that it was not a greater obligation upon Edun 
than upon the other parties who were duly 
called to appear before the Master^ and who 
chose to leave default. 

But had Edun and others informed the 
Master that there was another licitation pend- 
ing between them and Emile Manuel, the 
Court does not see how the Master, in the 


absence of any intimation from Emile Manuel 
as to the course he intended ^wrsvdng, could 
have done otherwise but attribute to Emile 
Manuel his share in the sale price of the pro- 
perty. Up to the last moment it was posdble 
for Emile Manuel to waive his objectâons to 
to the irregularity^ and accept the sum attri- 
buted to him. Indeed, the fact that on tbe 
26th February 1883, Emile Manuel had ap- 
plied « to be subrogated in the proceedings of 
the second licitation, may have rendered it 
probable that Emile Manuel did not intend 
to accept the first licitation as binding, but 
at the time the attribution of price (3d april 
April 18^3) was made, the second sale (I7th 
May 1883) had not yet taken place, and it 
might, after all, have happened that Emile 
Manuel, instead of prosecuting a sale, the 
result of which was as yet uncertain, would 
have preferred to take the sum attributed to 
him, and thereby put on end to all proceedings. 
In the absence of any information, the Mas- 
ter made an attribution in favor of Emile Ma- 
nuel and we believe acted rightly. It follows 
therefore that there is no proper ground of 
appeal from hiejudgment* It would have been 
different if Emile Manuel having appeared^ 
before him and intimated that the first sale 
was not accepted by him as binding, the 
Master, in spite of this opposition, had per- 
sisted in attributing to Manuel a portion of 
the sale price of the property, but Manuel 
has not done so, and his complaint before the 
Court of appeal cannot be admitted. 

The appeal is hereby dismissed with costs. 


SUPREME C;OURT 


Seizure of goods in a shop— Intbbpleadxr 
claim by person in possession* 

The Plaintif is (his case had a daini against 
the Defendant. In virtue of a judge's order, 
he effected the seizure of certain goods in a 
shop which was pointed out by Defendants as 
theirs. The interpkader claimant toas present 
in the shop at the seizure, and a signboard 
bearing his name was Upon it. He protested 
against the seizure, tfm" Usher recorded his 
protest. 

The claimant alleges that he had given to the 
Defendant Moosaheb and one Choolum, who 
he says were the real owner of the shop, his 
security upon accounts for goods ihey had 
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purchased. That about the 20th May, being 
ù^rmed that Ohoolum and Moosaheb were 
unable to meet their engagements, and fearing 
that their shop might be seized, he agreed to 
purchase their stock in trade, and with them 
to form a partnership to icork it. 

Tie Claimant alleges that he advanced Rs 3000 
in cash to Moosaheb, as consideration for the 
above agreement, and that the partnership was 
duly formed by a deed qf Jollivet dated 21th 
May 1883, other purchases toere made and he 
took possessiofi qf the shop* 

The execution creditor denies the tarious allega* 
tions, and contends that the shop never belong'- 
ed to Moosahed and Choolum, but that it was 
the property qfNuseebun, (the wife of Moo^ 
saheb) whose sign board was on the shop until 
replaced by Syed SahiVs sign Board on \lth 
June 1883. 

Further that the Claimant possessed mala fide, 
as he had not obtained the property by a law» 
ful assignment, and cannot therefore plead ar' 
tick ^^79 Civil Code. 

Sdd that Claimants possession was conclusive. 
Se was in the shop, his sign Board and name 
were on it, he had a license taken out previous 
to the seizure, and objected to the seizure qf 
the goods. Be may therefore invoke article 
2279 ** en fait de meubles possession vaut 
*• titre.'' 

Judgment in favor of Claimant with costs. 


DAUGUET— Plaintiff 


versus 


MOOSAHEB and wife^-Defendants 

and 
SYED S AIB— Interpleader Claimant 


Before 

His Honor Sir Adam Gib Ellis Et. Chief 

Judge 

and 

His Honor Lionel Cox 8rd Puisne Judge 


W. Nbwton, Counsel for plaintiff 
H. Bbetin, attorney for tlie same 

v. Delafate, Counsel for the defendant 
K Ganachauo, Attorney for the same 

P. L. Chastellier, Counsel for the '* Inter- 
pleader claimant" 
G. a. RitteBi attorney for the same 


Record No, tifi\5 


\6th July 188S. 


This is an interpleader flaim by Syed 
Sahiby acting on behalf of the Partnership 
Syed Sahib & Co.j and also in his personal 
name^ to goods which have been sfized by 
the plaintiff as being the property of the de- 
fendants his debtor. The seizure was effected 
before the plaintiff had obtained judgment 
against the defendants, in virtue of a Judge's 
order granted on the l^^nd day of June last. 
Syed Sahib had no notice of the application 
for a provisional seizure. In virtue of that 
order^ an usher of this Court proceeded to a 
shop at '' Mon Desert", which was pointed 
out to him by the defendants as being theirs. 
The claimant was in the shop nt the time, 
a signboard bearing his name, ** Syed Saheb'*, 
was upon it, and he protested against the 
seizure. The usher recorded the protest but 
proceeded to seize a quantity of goods which 
are described in his memorandum. The claim- 
ant's case is as follows. He alleges that he 
had given to the defendant Moosaheb and 
one Choolum^ who he says were the real 
owners of the shop, his security upon accounts 
for goods, which they had purchased from 
merchants in town. And that about the 
20th of May, being informed that Choolum 
and Moosaheb were unable to meet their en- 
gagementSj and fearius that their shop might 
be seized, he agreed with them that, after an 
inventory which was made on l^Oth May, the 
stock in trade would be sold to him, and that 
they would then form a partnership for work- 
ing it Syed Sahib also alleges that he ad- 
vanccfd Bs 3000 in cash to Moosaheb^ as 
consideration for the above agreement, that 
the partnership was duly formed by deed of 
Jollivet dated 27tb May, that thereupon he 
and his partners made further purchases of 
goods from Dupin, Capeyron, Duff & Co. and 
other Merchants, and that he took posses- 
sion of the shop and was in possession at the . 
time of the seizure. 

The ezecuticm creditor denies the various 
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allegations made by the claimant^ and partis 
cularly the averments that the stock in trade 
was sold to Syeb Sahib^ and that be paid 
Bs 8000 cash. Daugaet farther contends 
that the shop never belonged to Moosaheb 
and Ohoolun, but that it was the property 
of one Nuseebun (the wife of Moosaheb) who 
had a License, and whose sign board was on 
the shop until it was removed about the 11th 
June last, and replaced by Syed Sahib's 
signboard. As to the possession invoked by 
the claimant, it is replied that he possessed 
malafide^ as he has not obtained the property 
by any lawful assignment, and that he cannot 
therefore plead article 2279 C. C. 


Upon these various issues, we have had a 
considerable maes of evidence laid before us 
by the parties. It is not necessary for us to 
decide all the complicated questions of fact, 
which were insisted upon in the argument, 
as we think that the claimant is entitled to 
judgment^ upon the clear ground that he was 
m possession at the time when the goods 
were seized, and that the execution creditor 
has failed to satisfy us that his possession was 
mala fide. 

The evidence as to Syed Sahio's possession 
is conclusive. He was in the shop^ his sign- 
board and name were on it, he had a license 
taken out on the 4th June, and, as we have 
saidi objected to the seizure. 

Upon those facts, the claimant's position in 
law is the following. 

He may invoke article 2279, which enacts 
that *' en fait de meubles, possession vaut 
** titre" and, as the second paragraph of that 
article cannot be set up against him, the 
goods being neither stolen nor lost goodsy he 
must be presumed to be the owner unless 
the execution creditor can show that he held 
maia fide, i. e. as a trespasser without any 
^colour of title, and knowing that the proper- 
ty belonged to another personl 

Upon the evidence we think, it is impos- 
sible to look upon Syed Sahib as a tres- 
passer ; but on the contrary, we think he had 
some title to the goods. Whether that title 
per se was sufficient and conclusive to pass 
the ownership of the whole stock in trade to 
him^ it is not necessary to determine, but it 
is one which enables him to say that his 
possession is not mala fide. 

In the first place, we find the contract 
passed before JoUivet, by which Choolun 


Moosaheb and Syed Sahib formed a partoer- 
ship. 

It is possible that, as argued for Dangnet, 
the contract is null as a deed of partnership, 
because the formalities required bj article 
42 C. C. had not been oomplied vrith, bot 
still, when one of the parties to such a con* 
lact, has entered into possession as 8yed- 
Sahib had done here, and a third party tries 
to oust him, he may say I am in possession, 
and this contract shows that I am not a 
trespasser. The contract may be null, but 
that would not enable Nuseebun to teU him 
you possess mala fide. 

But it was argued that Dauguet had act- 
ed as creditor of Moosaheb also, and that, as 
exercising the rights of his debtor, he may 
say the assignment made by Moosaheb is cdT 
no effect, because the deed is invalid in law* 

We must notice that this position would 
be scarcely reconcilable with what we un- 
derstood to be the real contention of Daugaet 
from the begining of the case. His case was 
that Moosaheb nad no interest in the shop 
which belonged to Nuseebun, he being mere- 
ly her agents and that he had assigned the 
property of the principal, without the princi- 
pal's authority. But assuming that Daagnet 
may contend that Moosaheb was owner of 
part of the stock in trade, it is clear that he 
can have no more rights than Moosaheb him- 
I self. Now, what would be the position of 
Moosaheb against Syed Sahib in possession ? 
Be could probably, if the deed is really null, 
raise an action arainst Syed Sahib upon that 
nullity, and obtain a judgment that the as- 
signment being null, Syed Sahib had no right 
to hold and posses his share, but we think it 
clear that he could not, without having ob- 
tained such a judgment, and upon his own 
authority, treat the possessor as a trespasser 
and ej<>ct him. We think it is equally in- 
competent for Dauguet to do so, altho' he has 
obtained a judge's order authorising him to 
seize ; for that order is not binding upon Syed 
Sahib, who is not a party to it. 

The same answer must be made to another 
question, which was raised with reference to 
the assignment of the stock in trade by Moo» 
saheb. It was urged, and Moosaheb affirmed, 
that he had not received the Rs 3000, in 
consideration of which he consented ^o part 
with the property. Again we must say, if no 
consideration was given by Syed Sahib that 
is a^ ground upon which Moosaheb or his 
creditor may ask and obtain a judgment 
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deelaring the contract null^nd diyesting Syed 
Sftheb. 

But until 8ach a jadgment has been ob- 
tainedj we cannot hola that the man who is 
in possession in virtue of that deed» in which 
Moosaheb admits that the <' fonds social" has 
been advanced by Syed Sahib» is nothing 
but a trespasser or mala fide possessor. 

We alto find that to some at least of the 
goods in the shop the claimant has a clear 
title^ as they were purchased by him in 
the name of the partnership Syed Saheb 
& Co. Thus we find that on Ist June he 
bought from Dupin & Co. for Rs 320^ and on 
8th June from Capeyron & Delange for Rs 
597.50, the goods so bought found their 
way to the shop at " Mon Désert'', and we 
have evidence that some of them are among 
the articles seized by the usher. 

It is also shown that Syed Saheb has paid 
various sums due by the shop/ and that he 
has guaranteed to Capeyron and Delange and 
Dufi & Co^ accounts due to them by Ohoolum 
and Moosaheb for the purchase of goods 
which have also found their way to that shop. 
Under the circumstances it is impossible for 
us to hold that, as Dauguet contends, Syed 
Saïb possessed mah fide. 

In the view we take of the case, it is not 
necessary for us to decide the other points of 
law which were raised for the execution cre- 
ditor, for they cannot affect tho decision which 
we have arrived at, that as Syed Sahib was 
in possession of the stock in trade at the time 
of the seizure, by application of article IS£79 
C* C, he must be presumed to be the owner 
of the goods claimed. 

Our judgment must therefore be in favour 
of the claimant, with costs against Dauguet. 

With regard to Nuseebun's costs, we do 
not allow her costs because she has not been 
successful. 


SUPRBSIK COURT 


Appeal from decision op Forest Lands 
PuBCHASB Commission-— Purchase of a 

PORTION op land AT CUREPlPE, 

I%iê ta an appeal fram a Judgment of the Fbreet 
Lands Purchaee Cammieeion, Jmng the value 
^ a portion of land of 27 acres at Ourepipe 
belonging to the Appellant. The facts of the 


case are peculiar. On the case being called 
before the Commission, the Appellant stated 
that he did not intend to call any vntnesses 
ecocept himself, the agent for the Chvemment 
filed his list of witnesses, and certain docu^ 
ments were to be produced later. On the 
Appellants stating that he did not even wish 
to make himself heard as a witness, and that 
he would trust to the valuation of the Com' 
mission, the Oovemment Agent stated that 
as such was the case, he would not call any 
witnesses — Documents were filed, arguments 
of the parties were heard ; the Commission tn<- 
pected the land and formed their opinion of 
its value. 

Held that in adopting this procedure on the 
Appellant* s motion, both parties have in truth 
constituted the Commission a Board of 
Arbitration, to whose examination and survey 
of the land they trusted for a correct result, 
and that, unless there has been some gross 
violation of the forms of justice in their pro^ 
eedure and judgment, there is no room for 
the interference of the Supreme Court* 

Judgment of the Commission confirmed. 


HEWETSON.— Appellant 

versus 

MAURITIUS GOVEBNMENr,— Respon- 
dent 


Before 

Hii Honor Andrew Mure, — Second Puisne 

Judge 

and 

His Honor J. Rouillard ^Acting Puisne 

Judge 


W. Hewetson attorney for himself appeared 

Sersonally 
• M. Gibson, Substitute Procureur General, 
Counsel for Respondent 
J. GuiBERT attorney for the same 


Record ISio. St,006 


\%ih July 1888. 


This is an appeal from a report of the Forest 
Land Purchase Commission, by which the 
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ooamiiMioiierB valued a plot of ground at 
Gurepipe belonging to the appellant at the 
Bttin of Rb 8050, and which plot of ground 
tbe Gorernment had notifted its intention to 
mAtte, with a view to puiehasing it under the 
provisions of ordinance No 10 of 1881. 

The quantity of Land, of which the a^el- 
lant is the apparent owner, amounts to thirty 
eeyen acree^ as measured by the Oovernment 
'AOrveyoT for the purpose of giving the notice 
required by the Ordinance. But the sole title 
which the appellant «produces Js a deed of sale 
dated 25 June 1878, which bears that Mr 
Hagues sold to the appellant seventeen and 
a half acres for the price of seventeen hundred 
and fifty dollars, or three thousand five 
hundred rupees 

From the same deed it appears that the 
frontage of the land to the Brasserif road 
extends to thirty perches. It is extrnordtnary, 
if the measurement in this deed in correct, 
that the appellant has produce'^ no other 
title to the Land, and beyond a va^i:« v rbal 
statement at the hearing, about adjuH catitms, 
the dates and parties to which he f nlcd to 
mention, he gave no indication w atever, 
either to the commissioners or to th appeal 
Court, what his other titles to the r mainder 
of the Land were. The appellant t<uts « very 
high value upon this property. He aij^ued to 
the Court, that he could carve out of it six or 
seven country residences, and ivithoMi distin 
guishing whether one part of the and has 
greater advantage than another, maint tined 
that eight hundred rupees was the val te of 
each acre of the Land, and thus tlidt he was 
entitled to a sum of twenty nine thousand six 
hundred nipees,foT what so far as appears^he, 
in 1878, paid Rs S,dOO ; on the other h nd the 
Mauritius Government, both before the Com- 
mission, and in the appeal Court, maintained 
that the land in question ought to be divided 
into two portions, the first of them a square 
of about ten acres next the Brasserie ruacl,and 
the remainder consisting of twent) seven 
acres lying to the southward of the first. 

The contention of ihe Government agent 
«ppears to have been that, with the exception 
of a portion next to the Brasserie road, terrain 
Hugues was very uneven, and much exposed 
to the wind, so that it was not likely to be 
parcelled out, either for country residences, or 
lor the gardens of Indiams. The former portion 
he valued "at Bs 200 and the latter at Ks 40 
per acre. 

The Commissioners so tu maintained the 


view of the Oovernment agent as to divide 
the terrain Hugues into two portions, one of 
ten, «aid the other of 27 acres. Tbejr wert 
unammoQsly of opinion that the fiist porttOAt 
which fronts the Brasserie road oouli be sold 
for country residences, and on it they have 
put the somewhat high value of Bs400 per 
acre. 

The report then proceeds thus with ragard 
to the remaining 27 acres ; they consider that 
they do not offer the same advantages, Che 
land is more uneven, exposed to the wind* 
and only cultivable in small patches heve and 
there. 

One member thought that Bs 100 per acre 
was a sufficient price fer this latter portion of 
the land. All the other members of the com* 
mission give an increased value, and fix the 
price of these 27 acres at Bs 150 per acre. 

The question now raised by the appellant is, 
that his whole land should be valued at tjbe 
high rate of Bs 800 per acre, and at least 
that the disproportion faetweesi the ptîœs 
given by the commissioners for the first and 
second plots of ground is excessive. 

The appellant's procedure has been peculiar 
in the highest degree. The minutes of the 
commission of the 6th april last, which was 
the finst meeting for the valuation of this a&d 
another piece of land bel(mging to the appel* 
lant, bear, that on being requested to file his 
*' list of witnesses Mr Hewetson informs the 
*' Board that he does net intend callioi^ aay 
" witnesses except himself. Ur. J. J. BrowUj 
'' Government agent files his Ual of witnesses. 

, ** Documents to be produced, later. • • • Mr 
** Hewet8onâtating,thathe does -not evien wish 
^' to make himself heard as a witness and that 
'^ he vnll trust to the ^'expertise'' of the mem» 
*^ hers of the commission, Mr J. J. Brown 
'' states that as such is the case he will not 
'' call any witness," The minutes then bear 
that on a special day subsequently docu* 
ments were to be filed. Two days thereafter 
the arguments of parties wete .to be heard, 
and after two days more the inspection by the 
members of the commission was to take place. 
The procedure here sketched .out mixst he 
hekl^ not only to have been dftae with the 
appellant's consent, but rto have .bean sug- 
gested by him, and taken by the Commission 
on his motion. The subsequent miniutas of ihe 
Gommission show that ike ^psocedme was 
carried out that both parties produced docu* 
ments, that neither of them 1^ any evidence^ 
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but tliat both of them were heard in argu- 
ment, and thereafter the members of the Com- 
mission inspected terrain Hugues and formed 
their opinion of its value. 

The Court is of opinion that t>y adopting this 
procedure in the appellant's motion, both par- 
ties have on truthc on stituted the Commission- 
ers a board of arbitration, to whose examina- 
tion and survey of the land they trusted for a 
correct lesult, and that unless there has been 
some gross violation of the forms of justice in 
theiï procedure and judgment, there is no 
room for the interference of the Court. Both 
the Commission and the supreme Court derive 
their powers entirely from the Ordinance,and 
have no right to proceed otherwise than con- 
sistently with the provisions of the Ordinan- 
cej and also to keep in view those permanent 
principles of justice which lie at the foundation 
of the administration of all laws* The Com- 
mission has the general powers given to it 
necessary for a court of justice to possess, but 
above all they are constituted a Board of 
valuers, and it was a competent procedure to 
dispense with the leading of evidence, and to 
rely entirely on the powers of valuation of the 
Board. The parties, and especially the appel- 
lant, have committed themselves to this mode 
of settling the question between them. As the 
same Ordinance fixes the duties of the Supreme 
Court in hearing an appeal, it is well to note 
tow it is to proceed at the hearing of such 
appeal. ^'The Court it is said (section 15) shall 
^ consider the report of the Commission, the 
^' evidence given and the documents tendered 
** before the Commission, as the same appear on 
*' the minutes", and according to their view of 
these, the Court is to give judgment df confir- 
mation, increase, or diminution of the valua- 
tion of the Commission, The same section 
bears that no additional evidence shall be 
admissible before the Supreme Court. From 
these passages it will be seen that the duty of 
the Supreme Court is especially to consider the 
evidence given before the Commission. What 
can be done if the parties have by their own 
action precluded the court from considering 
any evidence ? 

Tf they have, moreover, trusted themselves 
to the ^'expertise'' of the Commission, they 
seem to have limited to a great extent their 
right of appeal. It is true that they have 
tendered documentary evidence, and so far as ' 
that goes the Court may consider it. We have 
accordingly carefully read all the documents 
produced, and are of opinion that none of 
these documents affect the question in hand ; 
v^th the lexception of one sate, almost all of 


them are of large portions of land^ and many 
of them at a considerable distance from the 
terrain Hugues, 

The single sale referred to is that made by 
Shand and Co to P. L. Chastellier and Dr 
Henry Rogers, of six acres of the terrain 
jjoactum, at the price of Rs 250 per acre. 
This piece of land as appears from a plan of 
Curepipe village exhibited at the hearing, is 
on the opposite side of the Brasserie road 
from the ten acres of the appellants' land 
which t^e commission has valued at Rs 400 
per acre. As Chastellier and Rogers purchased 
their land in 1876, the Court is of opinion 
that the Commission has dealt liberally with 
the appellant in giving him Rs 150 of increas- 
ed value for similar land. 

In regard to the remainder of the land, viz 
the portion of 27 acres, the whole evidence 
which we have in the ^'expertise'' of the 
CommissionerSsWbo say that it is more uneven, 
exposed to the wind, and could only be 
cultivated in «mall patches here and there. 
This evidence we are bound to proceed on, 
and have liothing to contradict it, or even 
modify it. The appellant having made them 
the sole judges of these facts,tbe Court, in the 
absence of all indication to the contrary, must 
hold that they have not only acted con- 
scientiously, but with good and sufficient 
knowledge of the question they had in hand. 

This land being of the character indicated, 
we may reasonably conclude that there is 
little chance of its being taken up as a whole,or 
in its entire extent, for gentlemen's , country 
residences, or for the gardens of indiens. 
Further the procedure of the Commissioners 
does not seem liable to any criticism. It was 
arranged^with full knowledge of the appellant, 
that documents should be produced, the 
parties should then be heard,and the inspection 
subsequently take place. It might hate been 
wiser that the inspection should have taken 
place first, and the argument afterwards ; but 
as the parties were heard in conformity with 
their own wish, there does not seem to have 
been any departure from the forms of justice 
which would permit our interference. 

On the quantum of the value of this part of 
the land, the Commissioners gave a far higher 
value for it, than that put upon it by the 
Government agent. They seem to have acted 
entirely in the interest of the appellant^ and 
the Court, on this, as in the previous part of 
the matter, sees no ground for increasing the 
Commissioners' award 
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The Court therefore gives jadgment con- 
firming the valuation of the Commission* 


SUPREME COURT 

Cbrtiobari ^Judgment or District Ma- 
gistrate Grand Port-^Embbzzlbmbnt 
•— Degisiok maintained. 

In this case a writ of certiorari was issued to 
bring under review a decision of the District 
Magistrate of Chrand Portydismissing a charge 
of embezzlement brought against a Sergeant 
of Police, for embezzlement of a chopine of 
Mum, 0/ which possession was taken to prove 
a contravention of the License Laws. 

The grounds of the Magistrate's judgment do 
not appear from the record, which on the face 
qf it does not shew any error. 

Seld that, as it is but natural to suppose that 
the Magistrate has considered the facts not 
suffieiently proved which were necessary to a 
conviction, and as no error appears on the 
fcu^ of the record, the Court cannot interfere 
with the present conviction. 

The Mules is discharged. 


REGINA,— Plaintiff 
versus 

THE DISTRICT MAGISTRATE OF 
GRAND PORT, AND LO BO,— Defendants 


Before 
His Honor A. Mure, — Second Puisne Judge 

and 

His Honor J. Rouillard,— Acting Puisne 

Judge 


J. M, Gibson, — Substitute Procureur and 
Advocate General^ — Counsel for plaintiff 
J. Guibert— Attorney for the same 

W. Newton Counsel for the Defendant 


Record No. 92,008. 


18th July 1883. 


trate of Grand Port, given under the foUowin^ 
circumstances. 

A shop-keeper was alleged to faave been 
found in contravention, for selling mm after 
regulation hours* A chopine of rum was seiaedL 
in possession of an indian named Luximon as 
he was leaving the shop. The shop keeper 
was not prosecuted for some reason into 
which we nave not to inquire, but, on t\ie 
indian L)iximon claiming back his chopine 
of rum, it is alleged that it was not delivered 
to him ; after enquiry, the defendant who was 
the sergeant of Police in charge of the station, 
was prosecuted before the District Magistrate 
of Grand Port for embezzlement. 

After the examination of the witnesses Cot 
the proseoutio^i, the defendant calling none» 
the Counsel for the defence argued oh his 
behalf that, from the facts proved^ there did 

not result any embezzlement inasmuch as 

the rum had not been confided by Luximon 
** to the accused, and that such rum was kept 

against his will by accused." 


€t 


ti 


it 


The Court is asked to review by way of 
Certiorari, a judgment of the District Magis- 


The District Magistrate after taking time 
to consider, dismissed the case. 

It was contended for the Crown that the 
decision of the Magistrate was erroneous. That 
the facts disclosed before the magistrate 
showed that the ^'chopine" of rum had been 
entrusted to the sergeant of Police, if not 
with the express, at all events with the 
implied consent of the Indian Luximon. 

The learned Substitute further urged that 
if the Court was not satisfied as to that point, 
it must still hold that the transaction between 
the parties might be considered in the light of 
a ''depot nécessaire". 

The grounds of the magistrate's judgment 
do not appear from the record, which, on the 
face of it, does not show any error. 

But it is clear that, in order to come to his 
decision, the Magistrate must have considered 
thatcertain facts, essential to constitute a crime 
or misdemeanor, were not proved, and that he 
acquitted the defendant accordingly. 

The Magistrate may, for instance, not 
have given credence to the statement of the 
indian, that the chopine of rum was not 
returned, or, he may not have found sufficient- 
ly proved, some other facts of the evidence. 

If so, the Court cannot interfere. This rals 
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was laid down in Reg. y. Bolton 1. Q. B. 66 
as follows : 


'< When the charge, is such as if true^ is 
'' within the jurisdiction of the Magistrate^ 
'' the finding of the iacts afterwards by the 
*' Magistrate is conclusive^ ^^ 

Again in Parker v« Notting Lane Railway 
Company 33. L. J. C. P. 193, the same rule 
is again laid down in the following words : 

'' The effect of all the decisions upon that 
'* class of cases, is contained in Thompson 
^' T* Jugham, thatj when the charge is such 
'^ that if it were true, it could give the magis- 
^^ trate jurisdiction, his decision is final''. 

As it is but natural to suppose that the 
Magistrate has held the facts not sufficiently 
proved, which were necessary to a conviction, 
and as no error appears on the face of the 
record, the Court carnot interfere with the 
present cjnviction. 

The rule is therefore discharged. 


SUPREME COURT 


Appeal from valuation of Forest Lands 
Purchase Commission — Terrains Duro- 
CHER AND Lenfbrna.— Interest on ya* 

LUATION. 

This is an appeal against valuation placed 

m by the Forest Lands Purchase Commission 

on certain lands known as Terrain Duro^ 

cher and Terrain Lenfema, belonging to 

appellant. 

In order to arrive at their conclusion, the 
Board heard witnesses ; it had also before 
it the title deeds of the properties, shewing 
the price» which had been paid fo> them, 
and they further had the advantage of a 
careful personal inspection of the lands. 

Proceeding upon this data, the Commission 
assessed the value of Terrain Durocher at 
Rê. 19,000, and of Terrain Lenjerna at 
Bs. 4,960. 

J%e award of the Commission is sustained. 

The Court was also moved to grant interest 
an the valuation fixed by the Commission : 




It declined to do so, as it has not been es^ 
tabUshed that prejudice has been occasioned 
to the owner by the proclamation of the 
land. ' 


IN ns 

ALBERT LUCAS,— Appellant 

versus 

GOVERNMENT OP MAURITIUS Res- 

pondent 


Before 
His Honor Sir A.G. Ellis, Kt.— Chief Judge 

and 
His Honor L. Cox,— Third Puisne Judge 


L. RouiLLARD, ^Counsel for Appellant 
F. RoBBRT, — Attorney for the same 

J. M. Gibson, Substitute Procureur Gene- 
ral,— Counsel for Respondent 
J. GuiBBRT — Attorney for the same 


Purchase of Terrains Durocher and Lenferna 


Records Nos. 21,962 & 21,953 

7&th July 1888. 

This is an appeal by Mr Lucas against the 
valuations placed by the Forest Lands Pur- 
chase Commission, on certain lands belonging 
to him, which Government are desirous of 
acquiring. 

At the hearing before the Commission 
witnesses were heard on behalf of Government 
who valued " Terrain Durocher ** at from Rs 
160O0 toRs 19000, and Terrain Lenferna at 
from Rs 4900 to Rs 5000, These sums are very 
much less than those claimed by Mr Lucas 
and than the value put upon his properties by 
the witnesses examined on his behalf. Mx 
Lucas, whose estimate it is right to notice wit 
not in the opinion of witnesses examined by 
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him, excessive, Talued the properties at IM 
49000 and Bs 14160 respectiyefy. No doubt 
the difference between these amounts is very 
great, but similar divergence of opinioù may 
be observed in nearly all the cases which 
have come before the Court on appeal from 
suc^ valuations, and mustindeed be expected, 
If* a the subject assessed is one which admits 
Tft^ich great latitude of opinion, as is to be 
found with regard to the value of lahd, and 
especially as between buyer and seller. 

Such divergencies being naturally to be 
expected between the evidence of the witness- 
es examined on either side, it is fortunate 
that in arriving at a conclusion, as to the 
soundness of the estimate come to by the 
Commission, we have the advantage of 
evidence drawn from other sources. In assess- 
ing the value to be put on these lands^ the 
Commission had befbre it the title deeds of 
the properties, showing the prices which had 
been paid for them in recent years^ and they 
further had the advantage of a careful 
personal inspection of the lands. 

m 

Proceeding on the data before it, the 
Commission assessed the value of '' terrain 
Durocher at Bs 19000, and of terrain Lenferiia 
at Rs 4960. 

It was very strongly urged that, looking 
to the evidence produced on behalf of the 
appellant, the Commission had greatly under- 
estimated the value of the Lands, As we 
have said however, the question of value is 
one admitting of very great laiitute of opinion, 
and the mere fact that gentlemen called by 
the owner of the properties, put a much higher 
value upon them than that fixed by thé 
Commission, cannot be regarded as conclusive 
against the valuation. If, turning from the 
oral evidence before the Commission, we 
examine the documentary evidence, we shall 
find that it supports the view taken by the 
Cqmmission, and tends to show that the 
values put on the Lâhds by the appellant aûd 
his witnesses, are largely in excess of those at 
which these Lands have comparatively recent* 
ly changed hands. From the titles produced 
with regard to the Terrain Durocher, it 
appears that the property was acquired by Mr 
Lucas so recently as Februay IbSO, for the 
sum of Rs 12000. 

The appellant however explained that he 
bought from his brother, and that the transac- 
tion must rather be viewed as a gift than as 
a sale» Now, if as we assume, the appellant 
pieans by this expression that he did not pay 


a full price for the land, his view is borne out 
by the result come to by the CétmSiMtr&à, Idt 
they fix the value, as in May 1881, ^iMIbfoûé 
third more than the amount he gave for it 
little more than a year previoi^sly. But fiirtlier 
we find from the same deed that in 18172 (he 
land was purchased by the appellant^ blotter 
for Rs 9SC0. It was not contended that ihit 
was other than a purely business transaction, 
and if this was the value of the land tenyearf 
ago, the Commission in assessing it now «t 
more than double that price, would appear f5 
have made ample allowance for the increased 
value of property in thîë neighbourhood. 

If we turn to the titles relating to the 
'* terrain Lenferna " we find that it wa« 
acqidred by the appellant in 1879, on a sale 
by Licitation, for Rs 6000. No doubt this was 
a very good bargain, as in the following ygir 
Mr Lucas sold the wood on the property ror 
the s^me amount. It is difficult however tb 
believe that wooded land, which in Î8W 
was sold in open market for Rs 6000, call 
now, denuded of that which constituted {fa 
main value, be worth more than double the 
price which it then fetched. We think that 
in this instance also the history of the Land 
shows that the appellant and his witnesses, 
perhaps not unnaturally, ascribe a value to the 
land higher than that which it would fetch 
in open market. 

Is is also note worthy that, from documents 
produced, it apjjeats that Land of a siihilkr 
de8cription,and similarly situated, has recently 
charged hands at prices lower thttn those fixed 
by the Commission in the case or these 

Eroperties. It is true that higher values have 
een ascribed bv the land Purchase C6hi- 
thission itself to land at no great distahce, but 
an examination shows ihhl this ma]^ be ex» 
plained, either by difference in the quality of 
the land, by its more favorable situatito, or 
by some other accident which may have been 
deemed to give these plots a value, which iKe 

ropferWes with which we are now dealing 

ack. 


f, 


But further in all such matters, very great 
weight must be allowed to the iihpression 
made on the Commission by its inspection of 
the land, and when, as in this instance, We 
find that its opinion, supported by the 
documentary evidence, corroborates the view 
taken by the witnesses examined by one of 
the parties, we feel that it is impossible for us 
to upset the valuations, merely on the groulid 
that other witnesses valued the land at a 
higher figure. 
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We were moved to grant interest on the 
▼aluation fixed by the Commission. 

It was held in the case of Diorë vs. 
Government, 8rd April 1883, however,— and 
in the principle there laid down, we entirely 
ooncur, — that " damages/' under Paragraph 4 
of art, 3 of Ordinance No. 10 of 1881 can only 
be awarded, where the Proclamation of the 
land has occasioned prejudice to the owner. 

In the present instance no prejudice has 
been established and we cannot therefore 
sustain the claim for interest. 

We must accordingly sustain the award of 
the Commission^ and dismiss these appeals. 

In conclusion, we have only to add that, 
in confirming the valuations of the Commis- 
sion, we do not wish to be understood as 
impliedly concurring in the observations made 
by the Commission, at the close of iu report, 
Tfith reference to the evidence of the «ppellant 
and of the witnesses examined on his behalf. 


SITPREME COURT. 


SuocBssioN.— Indian Law. — Domtcilb, 

On nth December 187^ a partnership was 
tlffected between one Colandaveloo and three 
other Indians^ for 3 years, reckoning from 
8th October 1878, the seat of the business 
being in this island. 

Sometime after the partnership, Colandaveloo 
left for India f where he died in October 
iAS\, leaving a widow and three minor 
children. 

The widow, as guardian of her three minor 
children, appointed R. Ramalingacheity and 
jt. Vythelingum if Co. to recover the share 
of her late husband in the partnership. 

Proceedings in licit ation were begun at the 
request of one of the partners, and half of 
the sum of Rs. 15800, proceeds of the sale 
of the stock in trade, was deposited in the 
hands of the Master. 

On 2Srd May 1888 one Appatouray, brother 
of the late Colandaeeloo-^who intervened in 
the proceedings en account of the commu- 
nity of property alleged to have existed 


between him and his brothers, including de* 
ceased, '"•caused a notice to be served on 
plaintiff's agent, alleging that a community 
had been formed between him and his 
brothers, and intimating that he, plaintiff^s 
agent, was not to interfere in the affairs 
of the partnership, he the said Appatouray 
being alone entitled to claim and recover the 
sums of money accruing from the partner" 
ship. 

Whereupon the present action was brought ^«* 
which it is asked : 

lo. That the alleged community, stated to be 
represented by Appatouray, has no right 
whatever to the share of the late Colanda* 
veloo in the above partnership. 

2o. That the said rights belongs exclusively to 
the deceased*s minor son represented by his 
mother. 

The docurr^ent upon whiclt the defendants 
found their claim to the share accruing to 
the late Colandaveloo, is a deed of commu* 
nity purporting to have been made before 
Sinatamby Poulie, a Tabellion of Karikal, 
which is French Territory. 

Held that this deed did not apply to property 
acquired in Mauritius. 

But there was another difficulty, the late 
Colandnveloo left one son and two daughters; 
the movtable property found in Mauritius, 
is claimed by widow Colandaveloo for her 
son only to the exclusion of her daughters, 
this being the Indian law of succession. 

The Court considered that the point is not so 
much whether this is Indian law, as to aS" 
certain where was the deceased*s domicile 
at the time of his death ; as according to 
Fi ench law, the moveable property which a 
fo eigner may leave at his death, is divided 
according to the country where he lias his 
domicile. 

Assuming that the deceased had acquired a 
domicile in Mauritius, when he left the 
colony, did he re-acquire his Indian domicile 
oj origin, or did he intend to return to 
Mauritius, esteeming it his domicile of 
choice F 

Ordered that the enquiry as to these points be 
re-opened, notice being given to d^endants. 
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WIDOW COL AND A VELOO— Plaintiff 


versui 


APPATOOBAT & ORS— Defendants 


Before 

His Honor Andrew Mube 2nd Puisne Judge 

and 

His Honor John Rouillabd Acting Puisne 

Judge 


H. Galea, — Counsel for plaintiff 
W. Edwards, — Attorney for the same 

W, Newton,— Counsel for defendant 
H. Bertin, — Attorney for the same 


Record No. 81,901 


27 th July 1883. 


On the 17th December 1878, a partnership 
was effected between one Colandaveloo and 
three other indians for three years reckoning 
from the 8th October 1878; the seat of the 
business of this partnership was Port Louis 
in this Island. 

. Colandaveloo left for India sometime after 
entering into the above partnership, and he 
died there on the Slst October 1881, leaving 
a widow, Meenatchee Aminal, a minor son, 
Talaniappen and two daughters, also in mi- 
nority. 

Menatchee Aminal as guardian of her three 
minor children, appointed B. Bamalingachet* 
ty and E. Yythelingum & Co., to recover the 
share of her late husband in the aforesaid 
partnership. 

Prooeedings in Licitation were begun on 
the 20th October 1882 at the instance of 
&• Marimootoo, one of the partners of thé 
late Colandaveloo, against lo. the agents in 
this Colony of Meenatchee, So. the other part- 
ners of the firm 3o. Aroomoogachetty, Sinna- 
pen, Rungasamy and Appatooray, the three 
former represented by Appatooray, now in 
this Colony. 

Aroomoogachetty and others are described 
in the proceedings^ as having been called on 


account of the community of property, alleged 
to have existed b etween them and their bro* 
ther the said late Colandaveloo. 

• 

The right of Aroomoogachetty and others 
to intervene in the proceedings, was never 
admitted, but on the contrary was reaerrad 
from time to time. The stock in trade of the 
late partnership^ after sundry incidents beiîne 
the master, was eventually sold for the siuii 
of Rs 15,800 of whioh one half was deposited 
into the hands of the master. 

On the 23rd May last, Appatouray caused 
a notice to be served on Kamalingachetty, 
agent of the plaintiff, alleging that a comma* 
nity had been formed as above, and iatimat- 
ing to Bamalinganchetty that he was not in 
any way to interfere in the affairs ot ttie 
partnership, he the said Appatouray as agent 
ifbr bis other commoners, being alone entitled 
to claim and recover the sums of money ac- 
cruing from the partnership. 

Whereupon the present action was brought 
in which the Court is asked to decree ^ Jo. 
that the alleged community, alleged to be 
represented by Appatooray, has no right what- 
ever to the share of the late Colandaveloo in 
the above partnership. 

2o. That the said right belongs exclusively 
to the said minor^ Palaniappen representra 
by his mother. 

The defendant in reply has put forward 
several pleas, of which one only, setting forth 
the alleged agreement relative to a cominii* 
nity of goods, is considered by the Court as 
worthy of notice. 

After several postponements^ prayed for by 
the defendants on the ground that papers 
were expected from India, and that an attor- 
ney of tnis Court was detaining other papers 
on account of his fees not having been paid, 
a further postponement was asked on the 5th 
Jane 1888, and this being refused, the defends 
ants allowed the ease to proceed without 
being defended. 

The document upon which alone the de- 
fendants found their claim to the share ai> 
cruing to the late Colandaveloo out of the 
partnership he had formed in Mauritius, is a 
deed of community, such as the Oourt is 
informed are generally made in India, bet- 
ween the heirs of a deceased parent, in order 
to prevent the division of property. The 
deed, of which only a copy is before the Court, 
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and that copy produced not by the defendant, 
i)ut by the plainti'ffi purports to have been 
made before Sinatamby Poulie, a Tabellion 
of Sarikal which is french territory. 

, It goea on to recite that Colandavelloo and 
bis four brothers, have the desire to live in a 
state of community ; that independently of 
the property which the five brothers have 
in common at Tranquebar, certain Estates 
specially mentioned in the deed, situate at 
Karikal and left by the dece^sc d, are also 
put in common. The deed then proceeds 
to give to Aroumagachetty, one of the bro- 
thers, the authority to administer the com- 
mtinity. Then occurs the following phrase/* 

'' Les cinq parties ont déclaré d'une voix 
** unanime que pour que le biens meubles et 
" immeubleâ susdési^nés, et les biens quMls 
" vont acquérir à l*Hvenîr, soient r4,mmuns 
** entre eux, ils font à Tamiable le présent 
'^ acte de communauté." 

This is the only mention made in the deed, 
and quite incidentally, to future property as 
being included in the community. 

The Court heard an elaborate argument 
from plaintiff's Counsel on the indian law of 
community, and it was contended that accord- 
ing to that law the community includes the 
(property left by the deceased bead ot a fami- 
y, but never extends to the property which 
any one of the commoners may ac quire by 
bis labour and industry, and, in the present 
case* there is no doubt from the evidence 
adduced before the Court, that the property 
which Colandaveloo left in Mauritius was 
acquired by his labour and exertions. As- 
suming for arf^ument's sake, that tl>e Court 
could safely found a judgment upon a mere 
translation of a deed, which translation does 
not even appear to have been duly authenti- 
cated, it seems to us, without in any way found- 
ing our judgment on the Indian Law of com- 
munity, of which no evidence was given to the 
Court, that the deed above mentiom d does not 
bear the interpretation put upon it hv the de- 
fendants* In the first place, as the deed spe- 
cially details all the property at Karikal, and 
mentions the property at Tranquebar held in 
oommon, and as the stock in trade of the late 
Colandaveloo was situated in a foreign coun- 
try from India, where community in such 
kind of property is wholly unknown, it would 
be putting a very forced interpretation on the 
deed, on the strength of a few incidental 
words, to hold that it was intended to ope- 
rate in foreign countries where such commu- 


nity as exists in India is unknown. In the 
next place, it is further to be noticed that the 
deed which provides carefully for the admi- 
nistration of the Estates put m common, the 
fruits of which are to be saved, does not 
determine the way in which the community 
is to take possession of the private Estate 
acquired by each of the commoners, or the 
time at which that property will accrue to 
the commuuity, or the mode in which it is 
to be eventually divided. As it is not pro- 



clause above cited, refers simply to on^ natu- 
ral consequence of the community, namely 
that the money which will be saved out of 
the common property, will be invested in the 
purchase of other property. 

It seems contrary to reason, that after 20 
years exile, the property acquired by a man 
should not accrue to his heirs, and unless 
very strong evidence is given to show that 
the assets of the deceased are to be otherwise 
disposed of, the Court feels a natural dis- 
inclination to disturb the order of a succes- 
sion. 

Having thus disposed of the claim of the 
defendants, the Court finds itself in presence 
of another difficulty. As above related, Co- 
landaveloo, who died in India, left a son 
and two daughters. The moveable property 
found in Mauritius is claimed bv widow Co- 
landaveloo for her son only, to tne exclusion 
of her daughter, this being the Indian law of 
succession. 

That the law of India is such, may be 
considered by Court as proved, after hearing 
Mr Stipendiary Magistrate Hodgson, who 
has for many years been a resident in India ; 
but the point is not so much whether this is 
the indian law, as to ascertain where was 
Colandaveloo's domicile at the time of his 
death. According to the jurisprudence of the 
Courts in France, and the opinion of the 
generality of the commentators, the moveable 

Eroperty which a foreigner may have left at 
is death in France, is divided according to 
the Law of the country where the stranger 
had his domicile (See S. V. 62—2,887 S. V. 
65.1.176.) 

Whatever be the law of India, it would 
have been necessary that the Court should 
have been informed of the circumstances of 
Colandaveloo's life during the last years. The 
I ourt knows simply this : that he came to 
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Mauritius 20 or 25 years ago, that he work- 
ed at first as a clerk, then became a petty 
trader. That he left for India in 1878 and 
died shortly after his return there. Had 
Colandayeloo permanently left Mauritius in 
1878? 

Whilst he was working in Mauritius had 
he retained his domicile or principal establish- 
ment in India ? Assuming that he acquired 
a domicile in Mauritius ; when he left it^ did 
be animo de facto re-acquire his Indian domi- 
cile of origin, or did he intend to return to 
Mauritius^ esteeming it to be his domicile of 
choice ? These are points which it is essential 
that the Court should know. The Court in 
consequence orders that the inquiry as on 
these 'points be reopened, and will give an 
early day to the plaintiff for that purpose, 
due notice being given to the defendants. 


SUPREME COURT 


Claim bt consignees for ooods landbd in 

IN A DAMAGED CONDITION. — BlLli OF 
LADING. — BeCEIFT FOR GOODS ON BOARD 
BY LIGHTERAGE ESTABLISHMENT, NOT A 
DISCHARGE IN FULL RELIEVING VESSEL 
FROM RESPONSIBILITY IF GOODS ARE SUB- 
SEQUENTLY FOUND TO BE DAMAGED. 


The plaintifs are the consigneei of certain 
goods landed from the *' Guldax '* of 
which the defendant is master. It is alleged 
that among other goods, 13 quarter casks 
of sherry were landed in had order. They 
have refused to accept delivery of these 
goods y and claim from defendant the sum 
of Bs 1^820 as their value ^ 

The defendant met the claim by a preliminary 
objection, to the effect Ihat he holds a receipt 
for the goods from the Scottish Lighterage 
Establishment y uhich had received the per- 
mits to land the goods, and that according 
to the bill of lading the goods " are to be 
** taken from alongside at consignees* risk 
** and expense. Receipts for cargo are to be 
** giten before taken from alongside^ 


f» 


Defendant contends that the receipt extin- 
guished all claims in respect of the damaged 
condition of the goods. 


Held that the first part of this clause meant 
thai *' on safe delivery at the ship*s side 
the responsibility of the master for dam* 


^ ages subsequently done to the goods, i. e. 
'' during their conveyance on shore, should 
'^ cease " and not that the mere delivery to 
the lighter^s men, should operate as an e^> 
tindion of liability for damages sustained 
by the goods during their eotweyance on 
board ship. 


With regards to the teords '' Receipt to ho 
'' given for cargo before taken alongside " 
it was contended by defendant, that it was 
for the consignees to satisfy themselves thai 
the goods had not been damaged before 
removing them from the side of the ship* 

Held that defendants contention, that the 
receipt tendered by him excludes any dam 
against him for damage of whatever na- 
ture^ and constitutes a bar to their action^ 
cannot be sustained, and ordered that the 
case be proceeded with. 

At tlve same time the plaintiffs were ordered 
to shew that the damage of which they com^ 
plain, was not sustained by the goods after 
they had been placed on the lighter along^ 
side the vessel. 

GâLDEMAB FBÈRES,^PlaintiiEi 

versus 

C. ANDERSEN,— Defendant 

Before 

His Honor Sir A.G. Ellis^ Kt.— Chief Judge 


and 


His Honor A. Mure,— Second Puisne Judge 

W. Newton, Counsel tor Plaintiff, 
F. Victor, Attorney for the same. 

P. L. Chastellier, Counsel for Défendant, 
£. Du VIVIER, Attorney for the same. 


Becord No. S2,026 


Zlst July 188S 


€t 


The plaintiffs in this action are the oon- 
signées of certain goods landed from the 
vessel '' Guldax ", of which the defendant is 
master. Among the goods consigned to them 
were 18 quarter casks of sherry, which they 
allege were landed in bad order. They have 
refused to accept delivery of these goods, and 
they now claim from the defendant the sum 
of Ks. 1,820 as thm value. 
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The défendant has met this claim by a 
preliminary objection, to the effect that the 
claim is barred by a receipt which he holds 
for the goods* 

• 

The Bills of Lading under which the 
goods were shippedi bear stamped on them 
the proviso that goods are ** to be taken from 
*' alongside at consignees' risk and expense. 
" Receipts for cargo are to be given before 
'' taken from alongside/' On the arrival 
of the ** Guldax ", the plaintiffs took out 

Esrmits for landing the goods, which they 
anded to the " Scottish Lighterage Esta- 
blishment." The lighters of that Establish- 
ment were sent alongside, and the clerk 
in charge, received the goods consigned to 
the plaintiffs and granted a receipt in the 
follcfwing terms : *^ Received from * Guldax ' 
''XXX (17) seventeen barrels " the mark 
being specified. 

The defendant now contends, that the re- 
ceipt extinguished all the claims in respect 
of the damaged condition of the goods, which 
might otherwise have been competent to the 
consignees. 

The questions for our consideration there- 
fore are, what is the sound construction to 
be given to the clause quoted from the Bills 
of Lading, and whether a receipt, in the 
terms mentioned, is an absolute bar to all 
claims in respect of damage to goods ? for 
which (for the purpose of this argument we 
must assume), the master would otherwise 
have been liable. 

With regard to the first portion of the 
clause *^ to be taken from alongside at con- 
'' signées risk and expense " we think it 
clear that the sound construction to be given 
to the words used is, that on safe delivery at 
the ship's side, the responsibility of the 
master mr damages subsequently done to the 
goods, e. g. during their conveyance on shore, 
should cease ; but we cannot read this por- 
tion of the clause, as meaning that the mere 
delivery to the lighter's men,shouId operate as 
an extinction of liability for damages sustain- 
ed by the goods during their conveyance on 
board ship. This pari of the clause specifies 
'' expense '' as well as *' risk ", and stipulates 
that both shall fall on the consignees, and 
the effect of the provision appears unques- 
tionably to be, that future risk and expense 
in connection with the goods, shall be borne 
by the consignees, and not by the ship. 

The clause appears to us to be equivalent 


to one frequently to be met with in Bills of 
Lading, providing that cargo is to be taken 
from alongside free of risk and expense to the 
ship. In the case of Moore v. Harris, to 
which we shall have occasion to refer more 
particularly by and by, the words *' to be 
" delivered from the ship's deck, where the 
" slitp's responsibility shall cease " were in- 
serted in ihe Bill of Lading, but were not 
even referred to by their Lordships of the 
Privy Council, as supporting the judgment 
in favour of the Master. 

There remains, however, the latter part of 
the clause yizt : '* Receipts to be given for 
" cargo before taken from alongside." It 
was contended by the Defendant, that by the 
effect of this proviso, consignees were bound 
to satisfy themselves that the goods had 
sustained no damage, before removing them 
from the side of the ship, and were debarred 
from making any claim, when once a receipt 
had been granted and the goods remoyed. 
The question therefore is, whether, by grant- 
ing a receipt for the goods in compliance 
with this stipulation, the consignees have 
renounced all claim against the Master, in 
respect of damage subsequently ascertained 
to have been previously sustained by the 
goods. 

In support of his contention, the learned 
counsel for the defendant referred to several 
decisions, all of which we have very carefully 
examined. The cases mainly relied on were 
those of Black v. Rose, Aspinall's Maritime 
Law Cases Vol. 2 page 89 ; Petrocochino & 
ors. V. Bott, L. J. Reports 1874 (C.P.) «17 ; 
and Moore v. Harris, Aspinall's Maritime Law , 
cases Vol. 3 page 173. In the case of Black, 
the charterparty contained a clause to the 
effect, that the cargo was to be taken from 
alongside and '' to be taken from the ship's 
'' tackle at the port of discharge free of risk 
'' and expense to the ship." In that case a 
difficulty arose with regard to the payment 
of freight, and an action was brought by the 
consignee against the Master of the vessel, 
for not delivering a portion of the cargo pur- 
suant to the charterparty. 

The question at issue between the parties 
was, whether the master was entitled to re- 
quire payment of freight, as the goods were 
delivered into the merchant's boats over the 
ship's side, or whether he was bound to de- 
liver the whole cargo into the boats and wait 
till it was brought on shore before he had 
his freight. The Supreme Court of Ceylon 
held that the master was entitled to be paid 


ll^ 


DECliStONè OP THÉ fcbtJRTS OF MATJRÏTIXT8 


ftSSS 


fiwight each day for the quantity deliTeredi as 
hisTien would be given up on the delivery of 
each bag^ and dismissed the consignees' action, 
and on appeal this judgment was affirmed by 
the Privy (Council. The case however did 
not involve the consideration of whether the 
mere recep-ion by the consignee of the goods 
into his boats, operated as a bar to any sub- 
seqnen* claim in respect 'of the bad condition 
ol thecal go. The judgment of the t^rivy 
Council is confined to this: that as on the 
one hand, delivery to the consignee deprived 
the shipowner of his lien, so on the other, 
it entitled him to claim payment of his 
freight aimul et semel with delivery. In the 
citse of Petroc' chino & ors v. Bottj the Bill 
ctf Lading contained the stipulation that the 
carffo was to be delivered from the ship's 
decK '*, where the ship's responsibility shall 
cease," and the decision was, that where it 
was proved that the Dock Company received 
from the ship and landed on the quay, the 
full number of bales specified in the Bill of 
Lading, the ship-owner was not liable for 
the subsequent disappearance of one of the 
bales. In that Ciise, the loss was one which 
occurred after -the delivery of the goods, and 
after the responsibility of the ship in terms 
of the Bill of Lading had ceased. The ques- 
tion raised, was not as to liability for damage 
4one to goods while in the custody of the 
. Kaster, but as to partial loss, which Was 

{iroved to have happened after the goods had 
eiTt his custody. 

The main case however on which the de- 
fendant relied, was that of Moore v. Harris. 
tn that case the Bills of Lading bore this 
. Terv special clause, that ** no dan^age that can 
" be insured again^it, will be paid for nur toill 
^* any claim tohatever be admitted unless 
" made before the goods are removed,** In 

Îresence of this very stringent clause, their 
lOrdships of the Privy Council rejected a 
claim for damage^ made thirteen days after 
the removal of the goods. It will be seen 
however that in that instance the intention 
of pafties— which must govern the decision 
in such cases— was unquestionable, and that 
the Bill of Lading expressly excluded all 
claims for damage not made t>efore removal 
of the goods. 
< 

A careful study of these cases iderefore, 
shows that none of thim can be held tb 
decide the question which is now submitted 
to us. It is right however to remark^ that in 
the case of Black v. Rose, Sir Richard Creasy 
(C.J.) in his judgmenti expresses the opinion 
that under a Bill of Lading couched in terms 


similar to that before us» the consifl^n^e wma 
bound to examine the condition and weight 
of the cargo, (in that instance bsgv of rice) 
before giving a receipt for them akmgsfde* 
As we have said however, the decision in that 
case did not involve the consideration of tKe 
question whether, after a receipt had been 
given, claims by the consignee for damage 
were excluded. 

Such being the state of authorities, and 
there being no decisions expressly in point on 
the issue now raised, we must consider what 
the true intention of the parties, in inserting 
this clause in the Bill of Lading, wa<i. The 
defendant contends that the object and effect 
of the consideration, is to exclude any cliûn 
for damage to the cargo, whether latent on 
patent, on the part of the consignee after a 
receipt for the goods has been granted along- 
side. In the case of Moore v. Harris, the 
clause by which claims for damage were re* 
quired to be made before removal, is qualified 
by the Privy Council as being a '* stringent 
one "—-and, altho' in that case, where tbe 
terms were so explicit as to allow of no doabt 
as to their meaning, effect was allowed to 
them, there can be no doubt that a waiver of a 
claiin for damage, is not to be presumed, and 
will not be readily inferred, unless it neoea- 
sarily results from the terms of the contract. 

In the present instance it will be obse? ved, 
that the terms employed do not expressly 
limit the time for advancing claims for damage 
to cargo. In the previous part of the clause 
reference is made to '' risk ", but as we have 
already said, it is clear that the ** risk " there 
referred to, is liabilify, not for damage already 
sustained, but for damage accruing to the 
cargo after it has left the ship. If there- 
fore, this clause operates as a bar to asi§ 
claim for damage sustained by the goods white 
on board the ship, from causes for which the 
Master would otherwise be liable, it must be 
because the granting of a receipt, before the 
goods leave the ship's side, necessarily implies 
that the intention of parties was, that the 
giving of the receipt should extinguirii any 
claim competent to the consignee in respect 
of damage* 

Aflet very careful considerfttion, vre are un- 
able to find grounds for arriving at such an 
inference as to the implied intention of JMirtiea» 
It is not to be presumed that a consignee 
intends to hamper his right to claim damages, 
by limiting his claim to any damages which 
he may be able to discover, on such an exami- 
nation as may be made of the goods while in 
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the lighter and prior to its leaying the ship's 
side. When the damage is latent^ and only 
to be discovered by an examination of the 
contents of the Bale and Cask» sach a con- 
dition might bear very hardly upon him^ 
and tho' no doubt it is one which he may 
undertake, and which,- if he undertakes, we 
must give effect to^ it is not one which ap- 
pears necessarily to result from such a 
clause. It may be readily assumed that the 
consignee is willing to give at the ship^s side, 
and as the goods are being placed in the 
lighter, a receipt for so many Bales of goods 
or casks of wine^ numbered and marked in 
such and such à way, and such a receipt it is 
natural that the Master should require before 
parting with the custody of the articles. Tn 
this sense, we understand that both parties 
to the contract, are disposed to require and 
willing to grant receipts alongside. But we 
cannot assume (hat by such a stipulation as 
that here, it was intended by the parties that 
a receipt final and conclusive as to damage of 
evert/ description, latent or patent , was tp be 
demandable by the Master and exigible from 
the consignee, while the goods were lying in 
a lighter, alongside the vessel. 


That the défendantes contention, with re- 
gard to the nature and effect of the receipt 
referred to in this clause of the Bill of 
l4ading cannot be sustained, appears to be 
confirmed by the consideration, that the De- 
fendant endeavoured to impose upon the 
word '' receipt *\ a meaning and effect which 
does not belong even to that much more 
formal instrument the '* Bill of Lading *' 
itself. As was observed by Shaw (C.J.) in 
thç American case Hastings v. Pepper (cited 
in Parsons on Shipping Vol : 1 page 188, 
note 2) ** It may be taken to be perfectly well 
'^ established that the signing of a Bill of 
** Lading acknowledging to have received the 
'^ goods in question in good order and well 
'* conditioned, is prima facte evidence that, 
" as to all circumstances which were open 
'' to inspection and visible, the goods were 
<' in good order ; but it does not preclude 
" the carrier from showing, in case of loss 
*' cur damage, that the loss proceeded from 
<< some cause which existed but which was 
'' not apparent, when he received the goods, 
" and which, if shoi^n satisfactorily, will 
'* discharge the carrier from liability. But 
'' in case of such loss or damagCi the 
^^ presumption of Law is, that it was occasion- 
'< ed by the act or default of the carrier, and 
'' ofcourse the burthen of proof is upon him, 
" to show that it arose from a cause existing 


'' before his receipt of the goods for carriage, 
** and for which he is not responsible '\ 

As confirming the view which we take of 
the force to be allowed to the receipt required 
by this clause in the Bill of Lading, we mat 
further refer to the case of ** The Energie 
( AspinalPs Maritime Law Cases, Vol. 2, 
page &96,) where, in the face of a receipt for 
a Bale of goods as ** in good order '^ the 
consignee was allowed to show against the 
ship, that the Bale was delivered with its 
outer ropes removed, its outer and inner co- 
vering cut, and a piece of cloth missing. 

As we are unable to sustain the defendant's 
contention, that the receipt tendered by him 
excludes any claim against him for damage 
of whatever nature^ and constitutes a bar to 
this action, we must repel the preliminary 
plea urged by him, and allow the case to 
proceed. At the same time, we ^hink that 
in presence of this receipt, it is incumbent 
upon the plaintiffs to show that the damage 
of which they complain, was not sustained by 
the goods after they were placed in the lighter 
of the Lighterage Establishment employed 
by them to land the' goods. 


SUPREME COURT. 

Appeal from judgmbnt of Stipbndiabt 
Magistrats --Delay to be observed iir 

FILING OF APPEAL I» BbGISTBT OF SV- 

PREME Court — Art : ^72 of Ord : 12 of 

1878. 

On 9\st July 1S83, the Applicant was con* 
victed and sentenced by the Stipendiary 
Magistrate of Flacq, for perjury. At the 
same time, in conformity with the require» 
ments of Art : 27iS of the Labor Law (Ord : 
1^ of 1878), the Magistrate i7\formed the 
Applicant of his right to appeal against 
the conviction. The Applicant gave verbal 
intimation to the Magistrate of his inteh* 
Hon to appeal, and entered into recognizance. 
The Magistrate intimated the fact to the 
Registrar of the Supreme Court, and three 
days thereafter, no appeal having been 
lodged in the Registry, the Registrar, in 
compliance with Article I of the Additional 
General Rules and orders of Court of 7th 
October 1879, forwarded to the Magistrate 
a certificate to that effect. By the second 
clause of Article 272 of the Labor Law, 
production of such a certificate is evidence 
that the appeal has lapsed and it is pro» 
vided that the eonviotion shall therepuon 


IM 


DECISIONS OF THE COURTS OF MAURITIUS 


[1888 


he executed (U if no notice of appeal had 
heen given. In presence of the certificate, 
the Magiêtrate declined to send a copy of 
the record and evidence to the Registry. 

The applicant contended that under the ar- 
ticle cited, a delay of five days from the 
date of the judgment of the Stipendiary 
Magistrate^ is allowed to parties desiring 
to appeal, to give written notice of appeal 
to the Magistrate, and to serve the same on 
the Respondent; and (hat by Article 116 of 
the Rules of Procedure in Stipendiary 
matters, an additional delay of three days 
is allowed for lodging the appeal in the 
Registry of the Supreme Court, and that 
having given writ te fi notice of his intended 
appeal to the Magistrate on the third instant, 
and lodged his appeal in the Registry on 
the 6th instant^ he hod timftously complied 
with the Law, and is entitled to proceed 
with his apveal. 

Meld that in accordance with article 272 of 
Ordinance M of 1878 the Magistrate 
should only have required tlie recognizance 
from appellant, after he had given written 
notice of appeal ; and that consequently the 
ifttimation of the appeal had of en sent to 
the Registry of the Supreme Court, and 
the certificate that the appeal had lapsed, 
had been issued before the delay allowed 
by law to the appellant had expired. 

The Court cancelled the certificate granted by 
the Registrar, and ordered the execution of 
the judgment of the Sfipefidinry Magis- 
trate to be stayed, pending decition of the 
Supreme Court, and further to bind the 
applicant under new recognizances, lo pro- 
secute the apptfol in terms of his Wfitten 
notice of appeal t and theieupon to trans- 
mit to the Registry of the Supreme Court 
a copy of the evidence. 


OZEE RALLY.— Applicant 

versus 

THE STIPENDIARY MAGISTRATE 
OF FLA CQ,— Respondent 

Before 

His Honor Sir A.G. Ellis, Kt. — Chief Judge 

and 

Honor J. Rouillard^— Acting Puiene 

Judge. 


B. Colin,— Counsel fbr Applicant 
E. HuTBAUi^Attorney for the same. 

J M. GiBsoKy Substitute Procureor Gfeneral' 

Counsel for Respondent, 
J. GuiBBBT.— Attorney for the same. 


Record No. 17. 


16th August IS88. 


In this case a rule has issued, calling on 
the Stipendiary Magistrate of Flacq to shew 
cause why he should not (in accordance with 
article ^^75 of ordinance No. 12 of 1878) 
transmit forthwith to the Registrar oftiûê 
Court, copies of the record and evidence in « 
complaint charging the applicant with jier" 
jury, and why the judgment pronounced by 
him on the said complaint, should not be 
stayed pending the decision of this Court. 

On the return of the rule, the Magistrate 
was not represented, but the statements far* 
nished to us by counsel for the applicant, and 
by the Substitute Procureur General, full J 
explain his attitude. 

On the 31st ultimo, the applicant was con- 
victed and sentenced for perjury before the 
Stipendiary Magistrate of Flacq. At the same 
time the Magistrate, in conformity with the 
requirements of article 272 of the Labour 
Law of 1878, informed the applicant of hie 
right to appeal against the conviction, and the 
applicant thereupon gave verbal intimation 
of his intention to appeal, and entered into 
recognizance, to prosecute the appeal. On re- 
ceiving the recognizance, the Magistrate at 
once intimated the fact to the Registrar of thie 
Court, and three days thereafter, no appeal 
having been lodged in the registry, the Regis- 
trar, in compliance with article 1 of the addi- 
tional general rules and orders of Court of 
7th October 1879, forwarded to the Magis- 
trate a certificate to that effect. By the second 
clause of article 272 of the Labour Law of 
1878, production of such a certificate, is evi- 
dence that the appeal has lapsed, and it is 
provided that the conviction shall thereupon 
be executed as if no notice of appeal had 
been given. The Magistrate accordingly de* 
clined in presence of the Registrar's certifi- 
cate, to transmit to the registry of this Court 
copies of the record and evidence in the 
complaint against the applicant. 

The applicant now contends that under the 
article cited, a delay of five days from the date 
of the judgment of the Stipendiary M agistrate» 


1888] 


DECISIONS OP THE COURTS OP MAURITIUS 


105 


is allowed to parties desiring to appeal» to give 
written notice of the appeal to the M agistrate, 
and to serve the same on the respondent ; and 
that by article 1 16 of the rules and regula- 
tions of Procedure in stipendiary matters, 
framed under the Labour Law of 1878 
and published iu Government notice No. 91 
of 1879» an additional delay of three days is 
allowed for lodging the appeal in the re- 
gistry of the Supreme Court, and that having 
giyen written notice of his intended appeal to 
the Magistrate on the 8rd instant» and lodged 
his appeal in the registry on the 6th instant, 
he has titneously complied with the prescribe 
ed fbrmaliiies, and is entitled to proceed with 
his appeal ; and with that view to have this 
rule made absolute» and the Magistrate order- 
ed forthwith to transmit to the registry of this 
Court» the record of the proceedings before 
the inferior Court. 

In these circumstances the difficulty which 
presents itself is as follows : on the one hand 
the Magistrate is in presence of a certificate 
duly and properly granted by tLe Registrar 
to the efiect that no appeal has been timeous- 
ly lodged» which under paragraph 2 of article 
273 of the Stipendiary Law is evidence that 
the appeal has lapsed ; while on the other, 
the documents produced by the applicant, 
show that written notice of the appeal was 

S'ven to the Magistrate, and lodged in the 
egistry ff this Court» within the res- 
Îective delays allowed by the Stipendiary 
law. 

The explanation of this apparent dilemma 
is not difficult to find^ and lies, to some mea- 
sure at least, in an oversight on the part of 
the Stipendiary Magistrate. A reference to 
article 2^72 of the Ordinance, shows that the 
binding of the party desiring to appeal by 
recognizance, is a step which is only to be 
taken by the magistrate after he has received 
written notice of the appeal. The words are 
'' guoh person,'' that is the person desiring to 
appeal, '' shall within five days after such 
*^ judgment or order shall be made or pro- 
'' nounced . • • • give notice in writing of such 
'* intended appeal to the Stipendiary Magis- 
' '' tr^te» • • • upon which notice such Magistrate 
'* shall immediately bind the party so giving 
" notice by the recognizance." In the present 
instance, the Magistrate without requiring 
ioriiten notice of appeal, allowed the applicant 
on his verbal intimation of his intention to 
appeal, to enter into recognizances. No 
doubt this was irregular and informal, though 
probably it was done at the express request 
of the applicant himself, in order to avoid 


going to prison. The effect of this prema- 
ture entering into recognizance, cannot in 
law be held to deprive the applicant of the 
delay of five days allowed him by law to give 
written notice to the Magistrate o( his appeal, 
or of his right to lodge his appeal in the Re^ 
gistry of this Court within three days after 
ffiving such written notice. Tet in fact» this 
has been its consequence. The recognizance 
having been entered into and intimated to 
the Registrar, a certificate was granted by him 
that the delay for lodging the appeal has 
expired. 

In granting this certificate» the Registrar 
acted strictly in conformity with the rule of 
Court above referred to» and had the recogni- 
zance, as is required by article 272, been en- 
tered into only after the applicant had given 
written notice of appeal to the Magistrate, 
and by doing so had exhausted the delay al- 
lowed him for giving such notice» the certifi- 
cate would have been evidence that the appeal 
had lapsed» and the Magistrate would have 
been legally bound to decline, as he has de- 
clined, to transmit the record. 

But as we have seen» the Magistrate by over- 
sight accepted the recognizance before receiv- 
ing written notice of appeal» and the fact that 
this mistake led to the issue of the certificate^ 
cannot deprive the applicant of the delay of 
five days allowed him for giving written no- 
tice of appeal» or debar him from his appeal^ 
unless within three days from the date of the 
recognizance, he lodged his appeal in the 
Registry. 

We shall accordingly cancel the certificate 
granted by the Registrar, order that the exe- 
cution of the judgment of the Stipendiary 
Magistrate be stayed pending the decision of 
this Court, and further require the Magistrate 
forthwith to bind the applicant under new 
recognizances, to prosecute the appeal in terme 
of his written notice of appeal of the 8rd 
instant, and thereupon, to transmit to the 
Registry of this Court, and a copy of the record 
evidence in the complaint against the appli- 
cants ^ 

The formalities of notice to the respondent, 
and the Lodging the appeal in the registry 
having been already complied with. The ap- 
peal will be put out for hearing whenever tne 
record has been received from the inferior 
Court. 
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Appeal against obdsr of a Judge ik 

CHAMBBBS ISSUED IN YIBTUB OF AbT. 50 

OF Obdinancb 24 of 188^.-— Appeal in- 
competent. 

7[%iê is an appeal against an order pronounced 

..by a Judge in Chambers under Artiele 50 

0/ Ordinance 24 of 1882. For the respon* 

dent it was urged that no appeal was com* 

petent against such an order* 

Beld that the appeal was incompetent. Costs 
reserved. 

THE ACTING CURATOR OF VACANT 
ESTATES— Applicant 

versus 

Mes. E. a. M A INGABD— Respondent 

Before 

His Honor Sir A.G. Ellis, Et. - Chief Judge 

and 

His Honor J, Bouillabd-» Acting Puisne 

Judge 

J.M. Gibson, Substitute Procureur General^ 

—Of Counsel for Appellant. 
J. Guibebt. — Attorney for the same. 

y. S(yBBN, — Counsel for Respondent. 
F. BoBEBT — Attorney for the same 

Record No. S2,065. 

VJih August 1883. 

This is an appeal against an order pronoun- 
oed by a Judge at Chambers, under article 50 
of Ordinance No 24 of 1882 (the Curatelle 
Ordinanoe 1882)^ When the case came on 
iiar hearing, it was contended on behalf of the 
resj^nd^nt, that no appeal was competent 
agaiiist such an order, and on this objection 

Sarties were heard and we took time to consi- 
er. 

After mature deliberation we are of opinion 
that this objection inuat be sustained, and ,th^ 
appeal dismissed as incompetent. Th^ Gene- 
f£l rule is that the Court will not control and 
revise the decision of a Judge at Chambers, 
where the Judge acts under distinct and inde* 
pendent powers conferred upon him by statute. 


it 


In such cases the finality of the decision of 
the Judge must depend on the intention of 
the Legislature, as that may be gathered from 
the terms of the Law. 

We think that it is clear, from the wording 
of the article under which this order was 
made (Art 50 of Ord. No. ^4 of I88^),that U 
was not the intention of the Legislature that 
such ordeis should be subject to appeal The 
first paragraph of the article confers on % 
Judge in Chambers distinct and independent 
power to make orders of the nature referred 
to. The second paragraph contains this pro« 
vise : *^ Provided that the Judge may in any 
'^ case and shall in case of contestation upon 
** the demand of either party where the pro* 
perty involved is of greater value than 
Rs 1000, refer the matter to the Supreme 
'' Court, which shall have jurisdiction to make 
'' such order '\ We apprehend that this 
clause, by which a discretion is given to the 
Judge at Chambers to refer any case to the 
Supreme Court, and a right to demand a re- 
ference to the Supreme Court is given to the 
parties where the value of the property invol* 
ved exceeds Rs 1000, and there is contestation, 
by clear implication excludes the idea of the 
existence of a right of appeaL 

The object of the Legislature in enacting 
this provision, was evidently to save the expense 
incident to appeals, and yet to ensure that 
on the one hand, in all cases of difficulty, the 
matter might at the discretion of the Judge, 
be submitted to the Court, and, on the other 
that, where the value at issue was consider- 
able, and differences existed between the par- 
ties, they might have the option of taking the 
opinion of the Court upon the questions bet- 
ween them. 

It was argued by the appellant that the 
procedure here had not been strictly regular, 
and that the summons calling upon him to 
shew cauee against the order craved^ was not 
accompanied by such a tender as is required 
by the article. If this were so, it was no doubt 
a proper ground of objection before the Judge 
in Chambers, and had it been stated would 
undoubtedly have received due consideration 
from him. But such an alleged formal irittni- 
larity cannot entitle the Court to reviev^ie 
order of a Judge at Chambers, which the Legia» 
lature intended should be final. 

We must accordingly dismiss this appeal. 
Question of costs reserved. 
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I^^VPREMi: COURT. 


Appeal from decision of District Jttdos 
Seychbllks — Action in damages foe 

NON DEIilyERY OF GOODS — ResPONSIBILITT 

of Carrier. 

This is an appeal against a judgment of the 
District Judge of Seychelles, under which 
he found Plaintiff's entitled to recover from 
the Defendants the sum of Rs 977.75, vou- 
lue of the goods shipped and not delivered, 
and damages for delay to the extent of 
Rs 400. 

The action founded upon two Bills of Lading. 
The Messageries Maritimes admitttd their 
indebtedness for the articles mentioned in 
the first Bill of Lading. 

In the second Bill of Lading, of 100 empty 
casks and 34 packages of hoops shipped, 
only 7 were delivered. 

According to articles 8 8[ \\ of the Bill of 
Lading the company were entitled to tran* 
ship the goods, and were not to be held lia^ 
ble to damages for delay resulting from the 
transhipment. Further in case of loss, the 
Company was only to make good the actual 
value of the goods short delivered. 

When the cause was heard, the Appellants 
moved that the case be remitted back to the 
District Judge of Seychelles, in order that 
he might reconsider it in connection with 
the construction to he put upon Article 8 
of the Bill of Lading. 

The Court was êatisfied that article 8 had 
been considered by the District Judge, and 
declined the Plaintiffs* motion. 

I. 

On' the merits of thé case, the Court held 
thai according to the Bill of Lading the 
utmost delay thai might take place in the 
delivery of the goods, was to be until the 
atrtivaî of the second steamer which sailed 

• after the goods were tendered to be convey^ 
ed by the Shipping Company. 

The Respondents waited the arrival of five of 
the Appellants* ships at Mahé, without re- 
ceiving of their goods, before they sued the 
Company for their value. 

The*ii>(dne of the' casks were shewn to be 
Rs. 10 each at Mahé, and no other evidence 


shewing that they were worth less had been 
adduced by the Messageries Maritimes 
Company. The Court confirmed the Dis* 
trict Judges decision, decreeing payment 
for the missing casks at the rate of Rs. 1 
eaeJi. 

With regard to the damages, the Court is 
unable to take the view of the District 
Judge, or to find that any damages what* 
ever are due, this part of his judgment is 
therefore recalled. 

As the Respondents have been unsuccessful in 
their claim of damages, and had the sum 
to which they are entitled considerably 
reduced, the Court finds them entitled only 
to one half their costs of this appeal, 

MESSAGERIES MARITIMES, Appellants 


vefXWf 



COHEN, SIMON ;& 'Oo^B^P 


•^•;si 


ipfo^ORT-Lour: 

His Honor A. Mure, — Second Puisne Judge 

and 

His Honor J» Rouillard, — Acting Puisne 

Judge. 


W. Newton — Counsel for Appellant, 
E. Du VIVIER— Attorney for the same. 

« 

V. DeiiAFATB — Counsel for Respondent. 
O. Eœnig-*— Attorney for the same. 


Record No, 778. 


Séth August 1888. 


This is an appeal a^^inst a judgment of 
the District Judge of Seychelles, under w^ioh 
he found the plaintif entitled to recpver 
from the defendants the sum of Rs. 977.75, 
value of goods *^ shipped and not delivered/' 
and under which he has also siven the 
plaintiffs damages, on account of the' delay 
which has occurred through the fault of the 
defendants (now appellants), to the extent of 
Rs. 400. 
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The action is founded upon two claims 
nnder Bills of Lading dated respectively the 
second April 1882, and the 25th June 1882, 
of the goods contained in the latter Bill of 
Ladings twelve baskets of beer and one case 
of butter, were found in bad order, which was 
admitted by the defendants and the sum of 
Rs. 26 for three dozen and two bottles of beer 
which where spoiled, and the sum of Rs 19.25, 
for eleven boxes of butter, were admitted by 
the appellants at an early stage of the litiga- 
tion to be due by them, and are not in ques- 
tion in this appeal. 

In regard to the goods contained in the 
first Bill of Lading of the 2nd April, it is 
alleged that of one hundred empty cocoanut 
oil casks, and thirty four package:^ hoops, 
ninety three casks and the whole hoops have 
not been delivered. It is said that the whole 
of the other goods in the same Bill of Lading, 
were delivered to the respondents on the 
28rd May 1882 ; and on the 13th of August 
following, seven empty casks were also deli- 
vered. It is then for the non-delivery of the 
goods contained in a Bill of Lading that the 
present action is brought. 

The respondents further allege, that the 
aforesaid casks were of the utmost necessity 
to the respondents' agent at Mahë, for the 
conveyance to France of cocoanut oil, which 
they say is the only convenient means of 
remittance, made for the account of the said 
agency to the respondents. 

They also allege that they have been pre- 
vented from the said 22nd May 1882, up to 
the date of the plaint, to send to Europe 
cocoanut oil of the amount of Rs. 8,O00, in 
order to receive a larger amount ot goods and 
merchandize from Europe, for the wants of 
the said agency, and in order to avoid interest 
on large sums of money put to the debit of 
the agency in France ; according to the res- 
pondents, further damage was sustained 
through the fault of the appellants, by being 
prevented from carrying on their ordinary 
business at Mahë, with the proprietors who 
used to send them their oil and used to buy 
all their necessaries at their agency. 

When the case was first heard in the Dis- 
trict Court, the plaintiffs produced the two 
Bills of Lading above referred to, and the 
appellants entered their pleas on record as 
follows t lo. not indebted» 2o. The defendant 
caused no damage to the plaintiffs and 
So. General issue. The Distnct Magistrate 
heard evidence in the case» from which it 


appears that the casks had been shipped on 
board the vessel in the shape of staves, that 
the hoops were meant to be placed on the 
casks when they were put up af Mabéj and 
that the value of each cask at Mahë woM 
Rs 10 each. The respondents* agent de- 
pones in his evidence, that if he had received 
the casks, he would have sent away oil in 
barrels, that he could not take delivery of 
the oil sent to him for want of barrels, nor 
keep it in his store for the same reason, and 
that he had lost the value of the oil returned 
to him in goods. 

It results from the Bill of Lading produced^ 
that one hundred casks and thirty four pack- 
ages of hoops had been shipped at Marseilles 
on the 2nd April 1882, and the body of the 
Bill of Lading contains the following obU- 
gations, after the master had bound himself 
to load them on the '' Anadyr **, *' ou serait 
** chargées sur Tun des deux paquebots 
*' suivant, pour être transportées i Mahé et 
'' délivrées à l'heureuse arrivée du Paquebot 
'' à Mr O. Bonnetard les marchandises mar- 
'' quées et numérotées comme ci-aprâs.*' 
There are many conditions upon which the 
'* Messageries Maritimes & Co '' under ukee 
to carry goods, which are printed on the back 
of the Bill of Lading handed to the shipper^ 
and of which it must be presumed he hat 
been made aware at the time he makes his 
contract with the Shipping Company. 

Of these articles 8 and 1 1 are important 
in the circumstances of the present case, the 
eighth being to this effect : ** le capitaine se 
'^ réserve la faculté de transborder en tout 
'' temps, même avant le départ sur un autre 
'^ navire de la compagnie et même sur on 
** navire étranger, les marchandises à lui re- 
*' mises, en cas de transbordement il ne ga- 
'' rantit pas la place sur le paquebot devant 
'< recevoir transbordement à défaut de place 
'< et en attendant le transbordement, les 
^^ marchandises groupes et objets de valeur 
'' seront débarqués et emmagasinés à terre et 
'* à flots aux risques et périls des destinataireSy 
^' les frais demeurant seuls à la charge de la 
'^ Compagnie. Les destinataires seront sans 
'' recours contre le Capitaine et la Compa* 
^' gnie pour les retards pouvant réamer 
'' du séjour au port de transbordement.'' The 
llth article which is also important is as 
follows : Art : 11 " Le capitaine en oaa de 
" perte dont il ait à répondre, ne sera tenu 
'' de payer que la valeur intrinsèque des échan- 
*' tillons, marchandises^ groupes ou objets 
" de valeur perdus, sans dommages-intérêts 
^ et dans le cas ou la déclaration fidte A ce 
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'' fujet Bar le connaiasement serait inférieure 
'' aa chiffre réel de la valeur, cette déclara- 
'* tion fera la loi des parties. En cas de retard 
" dans la livraison imputable à une faute du 
'' Capitaine, il ne sera dû de dommages- 
** intérêts que s'il est justifié d'un préjudice." 

The District Judge held it clearly proved 
that the barrels were duly shipped at Mar- 
seilles on the 2nd April 1882, and that they 
ought in the ordinary course of things, to 
bave been delivered at Mahé in the end of 
April or the end of May last, that no case of 
''force majeure" had been proved which 
prevented delivery in due time. That mer- 
chandize shipped after the said barrels, on 
board the appellant's vessels, had been receiv- 
ed at *^ Mahé " and the judge adds : '' and 
'^ therefore article 8 of Bill of Lading can- 
" not apply, even admitting for the sake of 
** argument that it could have a legal effect 
^ in the circumstances of this case." He 
also considered that some damages were due 
on account of the delay^ and assessed the same 
at Bs. 400. 

At the hearing of the cause, the appellants' 
Counsel moved the Court to remit the case 
back to the District Judge, in order that he 
might fully consider and determine, with 
reference to the circumstances which might 
be proved^ the construction which should be 
put on the 8th article of the Bill of Lading 
above quoted. With this crave the Court 
cannot agree. 

It is true that the effect of the 8th article 
bas not been stated at great length by the 
District Judge, but it is clear that he had it 
under his consideration^ and there is no 
doubt that argument on the subject was ad- 
dressed to him by the parties. It is not 
anough to warrant tiie grave step of remitting 
the case and commencing proceedings de novo, 
that certain articles of the Bill of Lading 
bave not been analysed with the same acute- 
neBB in the inferior Court, as by an advocate 
of great practice and experience, practising 
in the appeal Court. It is to be hoped that 
all cases are better pleaded in a superior 
Court than an inferior Court, and that the 
points in debate are better seen in them as 
they proceed from a lower to a higher Court. 
That that usually happens is no reason for 
oommencing^ the case again in the lower 
Courtf and it cannot on that account be said 
that there has been a miscarriage of justice 
in the lower Court. 

Having thus disposed of the first argument 


for the appellants» we proceed to consider 
the merits of this case. They seem to us to 
be of much greater importance than they 
were regarded in the lower Court, and so 
require greater consideration of the princi- 
ples of Maritime Law than was there applied 
to them. It willl>e observed that the ground 
of action, is not 'he total loss of the goods, 
but their non-delivery at the latest in the 
end of May. They might have been deli- 
vered in the end of April but the plaintiffs 
(now the respondents) put their case that 
they ought to have been delivered at the end 
of May. From that date they waited until the 
26th of August, when the plaint was served, 
expecting the delivery of the missing goods. 
As seven of the casks were delivered on the 
18th of August, the respondents had reason 
to suppose that there was little or no chance 
of the delivery of the rest of the goods. 
They had waited the arrival of five of the 
appellants' ships at '' Mahé," the appellants' 
company have a regular monthly line of 
steamers, and as goods subsequently shipped 
at Marseilles had arrived there, they had 
waited a considerable time without receiving 
delivery, or without having traced the goods, 
or having their non-delivery reasonably ex- 
plained to them. The question is, were the 
appellants justified in law in holding that 
the delay in the delivery, constituted a breach 
of the obligations and duties implied or ex- 
pressed in the Bill of Lading, so that an 
action would lie for non-delivery^ of the 
goods therein. If there be no stipulation 
respecting the time within which the contract 
of affreightment or in a Bill of Lading is to 
be performed, the law implies that a reason- 
able time is meant, and that the shipowner 
will use reasonable diligence to deliver the 
goods at the port of discharge (see Maclauch- 
lan on the law of Merchant Shipping page 
444, 3rd Ec^ition.) If the obligation be to 
carry within a reasonable time, it seems to 
follow that if there has been excessive delay, 
and which is unexplained, that very fact will 
make an action for non-delivery lie against 
the Shipping Company. It is conceivable 
that if some unforeseen cause, in which no 
blame can be imputed to the Shipping Com- 
pany has occurred, and so performance of the 
Contract has been prevented by some " force 
majeure '% or unforeseen facts which have 
occurred, the law will not impute Uame to 
the shipper, and will free him from liabilities. 
But in the present case the very words of the 
contract which the body of the Bill of Lading 
contains, implies that the utmost delay shall 
be the arrival of the second steamer which 
has sailed, t^ter the goods were tendered to 
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be conveyed by the Shipping Company, No 
other interpretation can be put on the alter- 
native obligation which the appellants come 
under by the terms of the leading clause of 
the Bill of Lading. The^ivords above quoted 
'* chargées sur Tun des deux paquebots sui- 
*' vants pour être transportées à Mahé, et 
'* délivrées "^ imply that the utmost delay 
wbich the Appellants Company desire, as 
there is a sailing of a steamer every four 
weeks, is one of two months after the sailing 
of that vessel to which the goods were ten- 
dered. On this first part of the Bill of 
Lading it seems as if the respondents were 
justified^ after waiting the arrival of five 
successive steamers, in holding that a suffi- 
cient delay had occurred to lead to the con- 
clusion that it was unreasonable, and that a 
legal liability had been incurred* 


But it was further argued that the eighth 
condition on the back of the Bill of Ladings 
exempted the captain and company from 
responsibility for the delay. It will be re- 
membered that the course of business of the 
** Messageries Maritimes Company ", at the 
time the contract was made between the 
parties at Marseilles was this ; that all the 
goods for the Seychelles and Mauritius line, 
were taken on board steamers bound for the 
far east, and that they were all transferred 
at Aden to the vessels of the Seychelles and 
Mauritius line, or probably all first landed 
at Aden and then reshipped for Mauritius* 
The article in question contemplates the 
transhipment before departure or at any 
period of the voyage, of the goods which the 
captain by the Bill of Lading has obliged 
himself to carry. It is clear that though the 
captain has the privilege of reshipment^ 
his responsibility for the conveyance of the 
goods to the port of delivery remains en- 
tire^ and he is not discharged from the 
duty of delivery, which is the principal 
end and object of his contract. No cons- 
truction of this condition can be sound, 
which implies that the Shipping Company; 
is entirely relieved of the primary obligation; 
of a Bill of Lading^ that of the carrying and 
delivering the goods in the same state in, 
which they were received. The clause is onei 
in favour of the Shipping Company, and i^ 
meant to throw upon the owners of the goods 
the risks and perils of transhipment, but the 
obligation and responsibility of the carriev 
must be held to continue^ until he has made 
a right and full delivery of the goods at the 
port of arrival. The delay which is spoken 
of generally and without limitation in this 


article, must be interpreted to mean a reason- 
able delay, and not one which will bav^ qo 
termination, during which the owner otgoçâ^ 
in the Bill of Lading would never have a 
right to enforce his claim of delivery, and we 
think it a fair interpretation of this Bill of 
Lading, taking the leading clause and the^ 8Ùi 
condition together, to say that the Shipping 
Company have themselves fixed the delay 
which will be reasonable, at two months after 
the date of the first expected arrival of tiie 
goods. Further the clause seems to have 
been framed to meet the case of transhipmeot 
for the purpose of continued conveyance, tt^di 
does not cover the circumstances which bave 
occurred in the present case, which, u ap* 
pears from the correspondence, were that the 
goods were landed at Aden, and were there 
lost sight of ia such a way that the delay 
became quite unreasonable, and that the res- 
pondents were entitled to presume, though 
they could not prove it, that the goods bid 
been entirely lost or destroyed. In the lower 
Court both parties seem, to have taken it fm 
granted, that if the respondents were entitled 
to succeed on this point, the loss which they 
had sustained was the value of 93 c^sks as 
set up and ready for use at Mahé. Certaidlj 
except a vague and hearsay hint of the 
value of such casks in France, the appellanti 
nowhere suggest in the record, or in the 
proof, that a different might be a tnier ikie- 
thod of estimating the respondents' Kms, 
There is abundant proof that the value of 
each barrel at Mahë was Rs. 10, and in the 
absence of any other satisfactory meaqe of 
estimating the intrinsic value of the godda, 
the Court sees no alternative but. to affirm 
the judgment of the District Judge on thif 
point, and to hold the appellants liable in 
Ks. 980. 

* 

The District Judge has givei^ Rs. 400^ of 
damages to the respondents, without stating 
at any length, the' grounds upon which be has 
found this claim due. 

« 

c 

It is pow well settled, that damages will 
only be due in a contract under a Bill of Lad- 
ing, if they were in the contemplatioai of 
both parties, at time the contraot was entered 
into, and if thçy wiere the natural and -im- 
mediate result of a breach of the ootitraet so 
contemplated. The present claim of damage 
is made, because the plaintiffs say that it was 
necessary for them to send back oil to Prance 
in the barrels, as , that was the only mode 
thf'y had of remitting money to the parent 
establishment in Paris, that they were pre- 
vented from sending Rs. S,000 worth of oil 


I 


1883] 


DECISIONS OF THE COURTS OF MAURITIUS 


111 


to France^ and that the agenoy at Mahé was 
debited with interest in consequence, and 
tbàt his whole business at Mahé was stopped 
because he could not receive oil from his 
castomers. In the opinion of the Court, these 
results oould not have been foreseen by the 
parlies when the contract was entered into, 
nor are they the natural result of the non 
deKvery of certain barrels. 

They seem purely speculative grounds of 
damage, and some of them inconsistent in 
themselves. It is scarcely likely that the 
barrels should both be sent away to France, 
and kept for storing oil received from his 
Oiïstomers, and both of these are items of 
the respondents' claim of damages. In like 
manner it would appear that their whole 
business was prevented for want of these 
barrels. It is difficult to see how the oil 
was prevented from being sent to his ware- 
bottse from the plantations where it was 
made, for it must have been conveyed in 
vessels of some kind from the makers of the 
oil to the respondents' stores, and in these or 
vessels similar to these, it might have remain- 
ed until they received barrels for its recep* 
tion. Moreover the 11th clause of the con- 
ditions of the Bill of Lading, directly applies 
to the claim now made by the respondents, 
and nothing proved in this case overcomes 
the terms of that clause, which must be held 
to be the regulating law of the contract on 
this matter. On the whole of this part of 
the case, the Court is unable to take the view 
of tiie District Magistrate, and to find that 
any damages whatever are due, they there- 
ibre recall this part of his judgment en- 
tirely. 

Further the Court holds the appellants 
liable in payment of Rs. 25 and Bs. 19.25 
for goods damaged in the second Bill of 
Lading, which is admitted. 

The whole sum for which the appellant 
will be held liable to the respondents, amounts 
to Kb. 974.C5, and we recall the judgment of 
the District Judge so far as to give effect 
to the above view. 

The question of costs in this case is some* 
what important. The respondents have been 
unsuccessful in their claim of damagesi and 
Bave had the sum to which they are entitled 
considerably reduced, we therefore find them 
entitled only to one half of their costs of this 
appeal. 


8CPRE1IE COVAT 


Action in damages.— -Party brbonbovslt 
called in a licitation. 

This is an action /or damages under ihs 
following circumstances : 

Some time after the beginning of 1882, pro* 
ceedings in licitation of a plot of land at 
Moka were begun by Widow Manuel, the 
present defendant, against her children. 

By error one of her children, Emile Ma-' 
nuel, was therein called as being of age 
whilst in reality he was a minor. 

Tfie property was awarded at the Bar to 
Bdun and others, for Ms. 1 ,^10. 

On learning that as far as Emile Manuel 
was concerned, their purchase was null, 
Bdun and others sued the licitation against 
the latter, and the property was sold for 
Bs. 4,000. 

The claim for damages is founded on the 
wrong done to the plaintiff by Widow 
Manuel, and the following sums are claimed. 

lo. The sum of Bs. 800, as representing the 
difference in the share accruing to Emile 
Manuel under the first and second lici^ 
tatian. 

2o. The costs of the second licitation. 

Several grounds of defence were urged by the 
defendani, but were disallowed by the Courts 

The Court allowed damages to the extent of 
Bs. 627.S5 and the costs of suit. 


EDUN— Plaintiff 


versus 


MANUEL— Defendant 
Before 

His Honor Sir A. G. Ellis Kt., Chief Judge 


and 


His Honor John Rouillabd Acting Puisne 

Judge 
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H. Galea, — Counsel for Plaintiff. 
A. Lhoste^— Attorney for the same. 

W. Nbwton, — Counsel for Defendant. 
J» ELiE^^-Attorney for the same. ^ 


Record No. 22^088 


2Ath August 188S. 


This a claim for damages made under the 
following circumstances : some time at the 
beginning of last year^ proceedings in licita- 
tion of a plot of ground situate at Moka were 
begun by widow Manuel, the present de- 
fendanty against her children^ as co-owners of 
the aforesaid plot of ground. By error, one 
of the parties to the proceedings in licitation 
Emile Manuel, was therein called as being of 
age, whilst in reality he was a minor. The 
property was awarded at the Bar of the Mas- 
ter's Court to Edun & ors, for a sum of 
Rs 1,210. On being informed that, in so 
far as Emile Manuel was concerned, their 
purchase was null and void, Edun and ors 
shortly after sued a licitation against Emile 
Manuel, but on the ground that Emile Ma- 
nuel & ors had not used proper diligence in 
the carriage of the proceedings, Emile Ma- 
nuel, in February last, obtained an order from 
the Master subrogating him into the pro- 
ceedings begun by Edun and others. Even- 
tually the property was sold at the Master's 
Court for a sum of Rs 4,000. The claim for 
damages in the present action is founded or 
wrong and injury caused to the plaintiff by 
widow Manuel, by her not having properly 
summoned one of the parties to the first lici- 
tation, and the damages are assessed at a sum 
of Rs. 1,111.48, composed as follows : lo. the 
sum of Rs. 300 as representing the difference 
in the share accruing to Emile Manuel under 
the first and second licitation ; 2o. the costs 
of the second licitation, which as alleged 
were needlessly incurred and amount to 
Rs 811.48. The learned counsel fot the 
defendant did not in principle deny that un- 
der the circumstances above related, damages 
were due by defendant^ but urged several 
special grounds of defence which can be sum- 
marily disposed of. 

It was alleged in the first instance, that if 
an irregularity had crept into the proceedings 
of the first licitation, the plaintiffs were quite 
as much to blame as the defendant, and that 
plaintiff ought, before purchasing at the bar, 
to have ascertained whether all the parties to 


the sale had been regularly described in the 
'' Cahier des Charges *\ This point we can* 
not sustain. The proceedings in licitatian 
were instituted by the defendant against her 
own children. It was her duty to call the 
parties regularly before the Master's Coart. 
It would be a strange anomaly to compel 
intending purchasers on pain of being lee- 
ponsible for the irregularities in the proceed- 
ings of sale, to verify amouj^st other things^ 
the ages of parties called by their mother 
as co-licitants. 

It was also urged that the plaintiffs hâve 
suffered no loss or damage, because in the 
first licitation, the property had been sold br 
error at a low price, and much below its reu 
value. This is in reality no defence* If there 
has been an error, which error as the Court 
was informed, consisted in the fact that the 
attorney for widow Manuel being under the 
impression that the sale had been fixed for a 
different day, was not present at the sale, the 
plaintiffs are not responsible for the fault of 
the defendant, and they have acquired a legi- 
mate claim to the plot of ground. It matters 
not therefore for the purposes of the ease 
whether they bought, on the first licitatioD, 
at a high or low price. 


The defendant also represented that the 
plaintiffs cannot claim any damifges, because 
the second licitation was prosecuted oiigin- 
ally at their own request^ and that they be- 
gan proceedings without ascertaining whe- 
ther or not Emile Manuel intended to avail 
himself of the irregularities in the first lid- 
tation, in order to repudiate the sale in so for 
as he was concerned. On this point our opi- 
nion is that by sueing the second licitation, 
the plaintiffs have done nothing more than 
exercising their legitimate right. They might 
indeed have attempted to make terms with 
Emile Manuel, and waited some time until he 
was of age, to enable him to ratify the sale^ 
if be had be so inclined ; but this was a mat* 
ter on which the plaintiffs had to use their 
own discretion, and if they thought that the 
better course, was to be^n fresh proceedings 
in licitation, without waiting for the chanoe 
of making terms with Emue Manuel, they 
caunot be blamed for exercising their un- 
doubted rights. 

We accordingly feel bound to award da- 
mages, as a consequence of the facts imputed 
to the defendants, but whilst assessing the 
damages, the Court can only grant compeu- 
satiou for what is clearly attributable to the 
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&tiU of the defendant, and if for instance, 
whilst claiming as damages the amount of 
the costs incQired by the second licitation^ it 
is shown that the costs ha^e been increased 
by the negligence of the plaintiff, or by need- 
less litigation instituted by them, the Court 
will so far refuse compensation* 

Amongst tbe items to which objection can 
be made, are two attorney's bills atmounting to 
Bs 99.26 and Bs 115.02 respectively, for the 
subrogation which was made in the proceed- 
ings of the second licitation, by the fact of the 
plaintiflb not haying used proper diligence. 

We think these costs were occasioned by 
the fault of tbe plaintiffs, and cannot be taken 
into account in the damages allowed. We 
shall give the same decision as to two attor- 
ney's bills for Rs 160.1^ and Rs 109.65, in- 
eurred in consequence of a petition by the 
plaintiffs, praying for an amendment of the 
'' Cahier des Charges '* in the second licita- 
tion* This prayer was eyentually withdrawn, 
and the costs incurred in consequence must 
be borne by the plaintiffs. 

This reduces the amount of damages whicb 
the Court is disposed to award, to Rs 627 .iS5, 
namely Rs 300 for the difference of price bet^ 
ween the two licitations, and Rs 327 for the 
costs of the second licitation, and for this 
amount and the costs of this suit, we accord- 
ingly find the defendant liable to the plaintiff. 


bvpremk; court 

Appbal from decision of Fokbst Lands 
Ptjrchasb Commission — Award of Com- 
mission INCREASED. 

Thi$ i$ an appeal from a decision of the 
Ibresi Lande Purchase Commission, fixing 
the value of Terrain Wiéhé at Rs 6,585.80. 

The evidence shewed that this land had been 
' let for 19 years at an annual rent of 
Rs. 800. 

I%e Court considered that this indicated the 

value of the land, and as at 9 ojo per an» 

num lis. 800 would represent a capital of 

Rs. 8,888.88, the award of the Commission 

was increased to that extent. 

« 

The Appellants pleaded that as the Rent 
was payable in advance, interest should be 


added to the rent so as to raise the, amount 
to Rs. 810 per annum, this was disallowed* 

The Appellants also urged that as the land 
was proclaimed in May ISSl, and upon 
thai date rent ceased to be paid, they are 
entitled to indemnity. 

Held that this was a question of law between 
the lesser and the lessee. 


i* I 


. s"^ 


GAUTRAY & WIFE & ANOB-«Appellants, 


verâus : 




THE MAURITIUS (iÔ VEIiSMMW T » ^ 

Respondent, 


Before 
Honor A, Mure— Second Puisne Judge 

and 


His Honor L. Cox, — Third Puisne Judge. 


W, Newton.— Counsel for Appellant. 
E. Oanachaud,— Attorney for the same. 

J. M. GiBSONt Substitute Procureur General» 

— Counsel for respondent 
J. GuiBERT, — Attorney for the same. 


Record No. 82,041 


2ith AuguH 1888. 


This is an appeal from a decision of the 
Forest Lands Purchase Commission, by^ whicb 
the Commission found that tbe said piece of 
land called •* Terrain Wiéhé ** is of the value 
of Rs 6,585.80. Terrain Wiéhé is situated 
at Curepipe, apd extends to 111 acres of land 
wholly surrounded by the lands formerly of 
Messrs Shand, now the Vacoa Sugar Estates 
Company. It is crossed by a road, and a stream 
runs througb it. Three witneBses were ex- 
amined by the Government, who were of 
opinion that tbe land was of inferior quality, 
being in many parts uneven and stony. These 
gentlemen reckon the land worth only Bs. 60 
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per acre.. Mr Shand was the only witnea» for 
the appellants, his knowledge of the land is 
better than that of any other witness, because 
a lease of the terrain in his favour, which ha^ 
been transferred to the Yacoa Sugar Estates 
Company, has been entered into, many years 
ago, and in 1881 was continued for ten years 
further. Mr Shand estimates the land as 
worth Rs 100 prr acrCi and says that though 
be has only cultivated one portion of it, the 
Government proclamation of the Land pre- 
vented him from bringing the other portion 
of it under cultivation. The Commission 
came to the conclusion that Terrain Wiehé 
being leased, and the canes on it not being 
taken by Government, that the whole of the 
land, even with the brushwood, is worth only 
Rs 60, on an average. It appears that this 
land was let on lease from the Ist of June 
1872 for 9 years, with the option to the lessees 
to continue the lease for seven further years. 
While that lease was in force on 8th May 
1880, the parties executed a continuation 
thereof for ten consecutive years, reckoning 
from the 1st June 1881, the rent under this 
lease being Rs 800 per annum payable half 
yearly in afivance. It thus appears that this 
land had been let continuously under lease 
for 19 years, at the rate of Rs 800, yet the 
Commission do not found their judgment on 
the existence of these leases, or on the value 
paid under them. Surely when a sum of 
Rs 800 is paid regularly and through many 
years, as the rent of land, it is clear that the 
value of it to the owner of the land» is a per- 
petual annuity equal to the rent; at the end of 
the lease^ the land would have been restored to 
its owner probably improved in value by 
cultivation, and during the currency of tho 
lease, an annual payment of Rs 800 would 
have been made to him. In short he would 
have his capital intact and an annuity of 
Rs 800 besides for 19 years. It is conceived 
that if land or any immoveable subject be let 
permanently and for a bona fidt rent, there 
can be no better test of the value of the land, 
than the rent payable under the lease, yet this 
element has been whoUy omitted by thé 
Commission : while the Court is of opinion 
that it is its duty to estimate the value of 
this subject by reference to the lease. 

It was suggested that as the rent was pay- 
able in advance, interest should be added to 
the sum of the rent, but the Court do not 
think that claim tenable ; though paid in 
advance doubtless the sum was spent, and 
certainly could not be invested immediately 
at nine per cent^ so as to raise the rent to 
Bs 870. 


The rent may be looked upon as the pro* 
duce of the land, in the same waj as iaterent 
is the produce of money, and to give an addz* 
tional sum would be hi truth to allow inte- 
rest upon interest. The Court estimates the 
sum of Rs 800 as the basis of the value of the 
land. The learned Counsel for the appe/iaots 
capitalised this sum by taking it at eight per 
cent. Nine per cent is the ordinary rate of 
interest, and we think that the sum should be 
capitalised at that rate. We therefore find that 
the whole value of this land is Rs. 8><88*S8» 
and we increase the finding of the Commis- 
sioners to that extent. It is unnecessary 
taking this view if the case, that we should 
make any allowance for the value of mada 
and reserves. 

Another plea of the appellants remains 
to be disposed of. The land was pro- 
claimed in May 1881, and upon that date 
rent was ceased to be paid, the lessees appa- 
rently holding that they had no right to cut 
canes or continue cultivation of the ground 
after the proclamation. But it is evident that 
there is a question of law between the lessor 
and lessee, that question is not before us and 
we express here no opinion whether rent be 
still due or not. But it is clear that wbile 
that matter is unsettled, we cannot find an 
indemnity to be due to the appellants. We 
therefore limit our judgment to the sum pre- 
viously mentioned» 

SVPREIIIE COURT 

Cancbllation of appointment of a Guar- 
dian — What is a Family CouNctL, how 

composed AND BY WHOM SELECTED — OR- 
DINANCE 4 OF 1871, AND Abticlb 405 
Civil Code. 

This is a rule calling upon the Prooureur 
General and others to shew cause why 
certain proceedings held before the Master ^ 
in which Mr Adrien Harel was appointed 
guardian of the minor Paul Maurice, 
should not be set aside and declared null 
and void. 

On the 6th July 1883 a Family Council was 
assembled before the Master, and Mr 
Charles Smith was appointed guardian «f 
his natural cousin Paul Maurice, Mr 

' Oeorge de Bouoherville being appointed sue- 
guardian^ the resolutions were forwarded to 
a Judge in Chambers for homologation. 

Before the above FamVy Council was hom4>lo* 
gated and on the IQtn July ISSS, a second 
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Family Council was held, when Mr Adrien 
Harel was appointed -guardian of the said 
tni^or Paul Maurice, and this latter ap' 
pointment was homologated on the iSrd 
July hy a Judge in Chambers. 

The Procureur General attended in person, 
and e:âplained the circumstances under 
which the second family Council had been 
convened. 

The Plaintiff moved that the Mule he had 
obtained be made absolute f on the ground 
that the proceedings held before the Master 
were not competent, and the so called Fami- 
ly Council teas not composed of relatives 
and friends of thiminor as the law requires. 

Held that the second Pamiiy Council was in^ 
competent, and that the assembly held be^ 
tore the Master on \^th July, cannot be 
looked upon as a Family Council, within 
the meaning of the Civil Code and Ordin* 
ance 4 of 1871. 

The Rule is made absolute, but as it had 
come out in evidence that the mother of the 
minor on her death bed, had desired that 
Mr Barel should be his guardian^ the 
Court is of opinion that effect should be 
given to that wish, unless strojig reason is 
shewn to exist why Mr Harel should not 
be appointed ; and in order that the subject 
may be considered anew, the appointment 
of Mr, Smith is not homologated. 

No order as to costs. 


SMITH -Plaintiff 


versus 


PROCUREUR GENERAL & oes.,— De- 
fendants. 


Before 
His Honor A. Murk— Second Puisne Judge 

and 
His Honor Lionbl Cox— Third Puisne Judge 


T. L. Jbnkins— ^Counsel for Plaintiff, 
J» Mbrcibr — ^Attorney for the same^ 


J. M. Gibson, Substitute Procureur General, 

Counsel for Defendants 
J. GriBBET— Attorney for the same. 


Record No. 22,055. 

2^ih August 1883. 

This i9 a rule calling upon the Honorable 
the Procureur General, Frédéric Poirier, Edgar 
Morgan, Jean Benjamin Perille, Jules Cour- 
tois, Léon Ferré and Jean Evenor Rae, who 
are clerks in the Procureur General's ofRce, 
and Mr. Adrien Harel, to show cause why 
certain proceedings held before the Master on 
the sixteenth day of July last, in consequence 
of which Mr. Adrien Harel was appointed 
guardian of the minor Paul Maurice, should 
not be quashed, set aside and declared null 
and void. 

In this rule it is alleged among other things, 
that on the 5th July last, a family Council of 
the minor Paul Maurice was assembled 
before the Master, and that family Council 
appointed the applicant Mr Charles Smith 
who is a relative of the minor (being his 
''natural Cousin '*) to be guardian, and George 
de Boucherville, sub-guardian of the minor« 
That this resolution was forwarded to a judge 
in Chambers for homologation — that on the 
1 6th day of July last, at the request of the 
Procureur General, Mr Poirier and the five 
other defendants, who are clerks in the Pro- 
cureur General's office, assembled before the 
Master as forming the family Council of the 
same minor, and appointed another person 
the defendant Adrien Harel to be his guardian ; 
and that this latter appointment was on the 
23rd July last homologated by a Judge in 
Chambers. 

It is further alleged that the persons who 
met before the Master on the I6th July last, 
are not in anyway related to the minor and 
that they have never seen him and do not 
know him at all. On the rule, the Procureur 
General appeared in person, and gave us the 
following important information. He stated 
that about the 16th of July last two gentle- 
men, Mr Montocchio notary public, and Mr 
Emile Sauzier attorney at law, called on him 
and informed him that the natural mother of 
this minor Elvire Maurice, had died leaving 
some property, that she had been unable to 
appoint (as she wished to do) a guardian to 
him by her will, but had expressed a wish on 
her death bed that Mr Adrien Harel should 
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be selected as his guardian. The Honorable 
Mr Pellereau tells us that he thereupon ins- 
tructed the Government attorney, to take six 
of his clerks and form a family Council be- 
fore the Master, for the purpose of immediately 
appointing a guardian to watch over the 
interests of the minor. Mr Pellereau was then 
entirely unaware that a family Council had 
been already held before the Master^ and that 
the applicant Mr Smith had been appointed 
guardian. The minutes of the two '' family 
Councils " held before the Master (the first 
appointing Mr Smith and the second appoint- 
ing Mr Harel) are before us in evidence. 
The latter bears an order of homologation in 
the usual form dated 28rd July last. 

The applicant moves us to make absolute 
the rule he has obtained, on the ground that 
the proceedings held before the Master were 
not competent, and that the so called family 
Council was not composed of relatives and 
friends of the minor as the law requires. 

The defendants, other than the Procureur 
General^ did not appear^ except Adrien Harel 
who shewed cause. It was urged on bis be- 
half that assuming the facts to be correctly 
stated in the rule^ there is no ground for 
setting aside his appointment. The proceed- 
ings held before the Master were so held in 
virtue of Ordinance No. 4 of 1871, which 
makes provision for the appointment of guar- 
dians and sub-guardians to natural children. 
Article 1, after enacting that a natural child 
being fatherless and motherless shall have a 
guardian appointed by the District Magis- 
trate, or by the Master, requires that if the 
child has property, then his guardian and 
sub-guardian shall be appointed by a family 
Council held before the Master of the Su- 

Îreme Court, or before the Magistrate of the 
Hstrict where such child resides or is found. 
Then follows this proviso. 

'' Provided that the decision of the family 
" Council be homologated by a Judge in 
'' Chambers upon the conclusions of the Mi- 
" nistère Public.*' 

A subsequent Ordinance No. 1 1 of 1873, 
*^ to remove doubts as to the convocation of 
'^ family Councils enacts (Art. 2) that family 
*' Councils of minors whenever required by 
*' any law in force in this Colony, may be 
'' convened and held bv and before the Dis- 
'' trict Magistrate of the District in which 
" the minor is domiciled, or before the Master 
'* of the Supreme Court upon an application 
f' made directly to the said Master/* 


Neither of these Ordinances explain what 
the Legislature meant by the word '' Fa- 
mily Council ", nor the mode in which such 
Councils are to be convened and held We 
must therefore take the words to have (lie 
meaning which they have in the Cm\ Code» 
and that the rules to be followed in oonyemn? 
and holding such assemblies are those tra;^ 
out in Articles 405 and seq. of the Civil 
Code. The essential part of these rules may 
shortly be stated as follows : The Council is 
convened by the *' Juge de Paix '' it is com- 
posed of six relatives by blood or marriage, 
when there are no relatives in sufficient num- 
ber, the ** Juge de Paix," is to call '* des 
*^ citoyens connus pour avoir eu des relations 
** habituelles d'amitié avec le père ou la mare 
'* du mineur." The principle that the re- 
latives are in the first place entitled to be 
called, cannot of course be fullv acted upon in 
the case of a natural child, wno according to 
the system of the Code has in law no relative 
(except the parents who have acknowledged 
him). But the remedy is then indicated by 
Article 409. As there are no relatives tho' 
there may be persons actually connected by 
blood with the minor, the " Juge de Paix ** 
is not bound to call them, and may summon, 
in the exercise of his discretion, persons com- 
ing within the description given in Article 
409. It is clear that the selection of the 
members of the family Council is by law en- 
trusted to the '^ Juge de Paix " (Demolombe 
1 p. 17«), 

'' C'est le juge de Paix en effet qui dresse 
" la liste des membres du Conseil de famille 
*' puisque c'est lui qui est chargé par la loi 
'* de le composer " (arg. des articles 409, 410.) 

■ 

'^ Il aurait pu être dangereux pour les in« 
*' térèts du mineur, de laisser à d'autres à 
'' celui-là même qui aurait requis la convooa- 
'' tion dans un certain but, la faculté de 
'' former le Conseil des éléments qu'il aurait 
" voulu choisir." 

'' Le juge de Paix sans doute, se renseigne 
" auprès des parents, il peut adopter et même 
'* il adopte souvent la liste qu'ils lui pré- 
'* sentent, mais son devoir est de s'en en- 
'* quérir si elle est exacte et convenable, et 
^* en l'adoptant après cela il se l'appro- 
«' prie." 

Not only has the ^' Juge de Paix " to fulfil 
this important duty of deciding who the 
members of the Council should be^ but when 
the Council has been formed, he has other 
mportant duties stilL 
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He presideB ovet the assembly, has the 
right of voting upon the questions submitted 
to it^ and has even a easting vote when the 
Council is divided» such being the functions 
which the '' Juge de Paix ", and therefore 
the Master has to discharge in connection 
with the family Council, the question arises, 
when that officer has once exercised those 
powers, when he has formed- a Council for 
the appointment of guardian, when that 
Council has met under his presidency and 
made an appointment, is it competent for the 
11 aster to call together six other persons as 
being the family Council of the same minor, 
and allow them to appoint another individual 
to be the minor's guardian ? If it is com- 
petent to call together a second Council and 
proceed to the appointment of a second guar- 
dian, it must also be competent to call a thirds 
or fourth, or any number of Councils, and 
appoint as many different guardians to the 
same minor. 

Such a result is, we think, clearly opposed 
to the spirit of the law, for the Civil Code 
Article 405 says : " II sera pourvu par un 
" Conseil de famille à la nomination d'un 
*' tuteur," and thé law no where contemplates 
that after the appointment has been made by 
a first Council, the " Juge de Paix " may 
practically cancel it by calling together ano- 
ther Council and proceed to another appoint- 
ment. The mode of getting rid of an unsa- 
tisfactory guardian is quite different : 'He 
must be dismissed from his office (destitué) 
in the manner traced oat in Article 446 et 
■eq. of the Civil Code. 

In Ordinance 4 of 1871 also power is given 
to the '' Master and District Magistrates " 
on complaint brought, and if proper cause is 
shown, to revoke summarily any guardian 
appointed under the Ordinance, and a right 
of appeal to this Court is given from this 
decision* 

It was argued for the defendants that in 
this instance the appointment made by the 
first family was not jinal, as Ordinance 4 of 
1871 requires homologation by a judge, and 
that as long as there had been no homologa- 
tion, it was competent to hold another Coun- 
cil and make another appointment. 

After careful consideration of the argument^ 
we think it is not conclusive in favor of the 
defendants. It is true that the deoision of 
the family Council is not final in this sense, 
that the Ordinance -requires it should be ap- 
proved by a Judge«4ata8 so far as the 


Master is concerned it is final (until reversed 
by the judge), and it stands exactly in the 
same position as the Rppointment of the 
guardian to a legitimate child, when homo- 
logation is not required. We can make no 
distinction with reference to the Master's 
power to hold a second coancil, between the 
two cases^ but consider that when he has 
formed and held a first council for the ap* 
pointment of a guardian, when he has exer- 
cised the powers given to that effect by the 
Code and the Ordinance, those powers are 
exhausted and he cannot hold a second assem- 
bly of different persons as being the family 
council of the same minor, for the same pur- 
pose— appointment of a guardian— and thus 
practically annul the first appointment, before 
the Judge to whom the appointment is sub- 
mitted for approval or disallowance, has pro- 
nounced his decision. 

We think besides that the assembly, held 
before the Master on the 16th of July last 
when Mr Harel was appointed guardian, can- 
not be looked upon as a " Family Council '% 
within the meaning of the Civil Code and of 
Ordinance 4 of 1871, for it is composed of 
persons whose sole qualification to represent 
the family of this child, appears that they are 
clerks in the Procureur General's Depart- 
ment. In law none of them comes within the 
class of persons who according to article 406, 
must be selected and called by the '' Juge de 
Paix *\ when there is not a sufficient number 
of relatives, and in the absence of evidence 
that it is absolutely impossible to find such 
persons to serve on the family council, we 
consider that the appointment made by such 
an assembly is not to be homologated» 

We are therefore of opinion that the cir- 
cumstances offer good cause for refusing to 
accept Mr Adrien Harel as guardian of this 
minor j^ and as the applicant was not a party 
to the order of homologation pronounced in 
Chambers, I think he is entitled to ask that 
the order should be recalled. We have nex'^ 
to decide whether the appointment of Mr^ 
Smith should be homologated. We think it 
should not— not that there is the slightest 
imputation on his character — but because a 
most important circumstance, which was not 
apparently known to the family council, has 
come out m evidence before us» We have an 
affidavit by Mr Notary Montocchio, to the 
effect that the mother of this child on her 
death bed^ expressed the wish that Mr Harel 
should be his guardian, and that she should 
herself have appointed him as testamentary 
guardian» if she had been able to do so. We 
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are of opinion that effect should be giren to 
that wish, unless strong reason is shown to 
exist why Mr Harel should not be appointed 
•*and in order that the subject may be con- 
sidered anew, we refuse to homologate Mr. 
Smith's appointment. The formal judgment 
of the two branches of the case will therefore 
be: 

lo. The rule is made absolutCt 

2o. We refuse in Ao? statu to homologate 
the appointment of Mr Smith as guardian. • 

As all the parties haye evidently acted from 
the best of motives, we make no order as to 
costs. 


BVPREME COURT 


Action in damages for Imitation of 
Trade Mark — Communication of Com- 
mercial Documents by Defendant to 
SUPPORT Plaintiff's case. 

The plaintiffs allege that they are the sole ma- 
nufacturers and exclusive owners of a 
particular kind of paper well known m 
trade, and bearing a trade mark registered 
in Mauritius under Ordinance \% of I8fc*8, 
they claim damages from the Defendants 
for having imported into the Colony a 
paper of inferior quality ^ hearing a coun' 
ierfeited trade mark which was a colourable 
imitation of that borne by the Plaintifs* 
papçr. 

The Plaintiffs took out a summons^ calling 
upon the Defendants to shew cause before 
a Judge in chambers^ why they should not 
be ordered to communicate to the plaintiffs 
for their inspection certain documents, i. e,, 
Commercial Books J correspondence, invoices 
8fc,y in their possession inasmuch as they 
contain good material and necessary etn» 
dence in support oj the Plaintiff's claim in 
this action. 

JTiis summons was resisted by the defendants. 
Held that the Plaintijff^s demand is of tea 
vague a nature tojorm the basis of such an 
order as is here applied Jor, that it is wiikm 
the power of the Plaintiffs, by personal 
answers or otherwise, to obtain information 
which will enable them more fully to iden^ 
iify the documents by description and date, 
or approximate date. 


The Plaintiffs are allowed to amend the 8che^ 
duU appended to their application, by epe^^ 
eifying in detail the documents -»*--- 
taguely and generally referred to. 


ROLLAND ft PAULY^-^Plaintiib 


tereus 


WEDELÈ3 & Co. & ors,— Defendants 


Before 


His Honor Sir A. G. Ellis, St. Chief Jai^ 

and 
His Honor J. Bouillard, — Puisne Judge 


P. L. Chastellibr^^ Counsel for PlaintiA 
A* Rolando,-— Attorney for the same 

T. L. Jenkins,— -Counsel for Defendants 
A. Rohan, — Attorney for the same 


Record No. 22,967. 

fOth August 1888. 

The principal plaintiffs in this suit are 
merchants in Bordeaux (France), and as tbey 
allege, the sole manufacturers and exclusive 
owners of a particular kind of paper, well 
known in trade and bearing a peculiar mark, 
which has been registered el8ewh«re, and, on 
the 18th May last^ was registered as a trade 
mark in Mauritius under Ordinance 18 of 
1868 : the plaintiff's representatives in Mau- 
ritius in this action claim damages frov the 
defendants, on account of damages which they 
allege that they have sustained, throuf^ tu 
defendant^' importation into the Colony of 
paper of an inferior quality, bearing a coante^" 
feited trade mark whteh was a colourable 
imitation of that bprae by the plaintiff^a 
paper. 

The plaiatiffts have taken out a siuesaons, 
oalting the defendants before a Judge ek 
Chambers, to shew cause why they should not 
be ordered to communicate to the pluntUb 
for their inspection, eertmi documents îà their 
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possessions and inastpuch as they contain spod 
material and lïècessaTy evidence in support of 
the plaintiffs claim in this action, and as 
'f they helîeve that they will derive material 
** advantage and support by the production 
^* of the said docitments*' : the learned Judge 
referred the matter to the Court, and parties 
have been fully heard. 

The defendants in the first place disputed 
the characters assigned to ^ome of them in 
the plaintiffs' declaration, and this point 
falls to be noted. As however the point de- 
pends upon evidence which is not \feiore us 
we cannot ofcourse dispose of it îïow, but 
must deal with the application, as if the plain- 
tiffs had substantiated their allegation on 
this head. 

The documents of which the plaintiffs 
olaim communication are : lo. The books 
containing the commercial tran^ctfo'ns of the 
defendant Prosper Limonière, a merchant 
trading in this place, with the defendants 
Wedeles & Co.| n;ierchants carrying on busi- 
ness in Paris & Hambourg, and certain third 
parties to whom they are alleged to have sup- 
plied paper bearing a counterfeited imitation 
of the plaintiff's trade mark ; !^o. (Correspon- 
dence passing between the several defendants 
and between the defendants and third parties 
here, to whom they have supplied such paper ; 
and ffo. letter, orders, invoices ana other 
documents relatives to papers ordered from 
Wedeles & Co. by Limonaire, either for hiiù- 
self or for third parties. 

Ample authority was quoted by the plain- 
tiffs, showing that by English Law and prac- 
tice the plaintiffs might obtain an order from 
the Court or a Judge, calKng upon parties to 
the suit to produce upon oath documents in 
his possession or power, relating to any matter 
in question in the section, and that such order 
could only be opposed by an affidavit setting 
forth the grounds of protection or privilege 
relied on by the defendants, in objecting to 
produce documents called for is opposed, and 
it was contended that under the royal Order 
ofi^Srd October 1851 similar powers were 
rested in fhis CoUrt. 

The defendants however contended that 
this was a matter in which the English prac- 
tice was not applicable, inasmuch as such a 
demand was opposed to the provisions of the 
French Codes. But is this contention with 
regard to the àfate of the French Law well 
fbunded ? The defendants based their argu- 
ihent under articles 14 and 16 of the Code de 


Commerce ; after carefully considering these 
articles we are of opinion that they cannot be 
cited as a bar to plaintiff's demand. 

In the first instance they refer merely to 
** la communication des livres et inventaires ", 
and do not apply to the documents, productiou 
of which is called for under the second and 
third head of the application, and further 
even with regard to such trade books, the 2nd 
article recognizes the right of the Court to 
order " communication ", even of such docu- 
ments with a view to extracts relative to the 
matter in dispute being taken. In the next 
place it was not seriously contended by the 
defendants that this was a commercial artion, 
to which the provisions of the Code de CotA- 
mérce were applicable, and no provision of the 
Civil Code was cited inconsistent wiih the 
English law and practice upon this point, "we 
must accordingly repel this objection. 

The defendants further contended that they 
could not be compelled to produce documents, 
the production of which might expose them 
to criminal proceedings un«ler Oid. No. 18 of 
1868 — as however the plaintiffs pointed out, a 
bare allegation unsupported by affidavit, can- 
not be regarded as excluding the plaintiff's 
demand. 

After considering the plaintiffs' demand 
however, we think that it is of too vague and 
indefinite a nature to form the basis' of such 
an order as is here applied for. It is to be 
observed, that the application is not for an 
order requiting the defendants to make dis- 
covery oh oath of documents which are in 
their possession. What is asked is production 
of documents alleged to be in ^fendante* 
possession, and to relate to the subject matter 
of this suit. In such a matter (assuming that 
the parties from whom production is demanded 
are properly called as defendants in the suit, 
which as we have said is not admitted by the 
defendants) we must require some specific^^ 
tion with regard to the document, communi- 
cation of which is claimed, more definite than 
the exceedingly vague and general terihs in 
which the application is couched. W^ ^re 
clear that it is within the ppwer of the plain- 
tiffs, by examioation of \he defendç^iits ori per- 
sonal answers or otherwise, to obtain inform- 
ation which will enable them more fully to 
identify the documents, by description and 
date or approximate date, of which they claim 
production. We apprehend that the demand 
now made by the plaintiffs is too widô and 
indefinite, and that the defendants, i^ré en- 
titled to more full and particular infermation 
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ms to the documents of which production 
craved. 


18 


We shall accordingly allow the plain tiflfis 
time to amend the schedule appended to their 
application, by specifying more in detail the 
documents therein vaguely and generally 
referred to. 


SUPREME COURT 


Claim for damagbb for non dblivert of 
goods^Dblat in dblivert^ and damaob 
donb to goods shipped on board thb 
Messageries Maritimes Steamers. 

This is an appeal from a judgment of the Dis* 
trici Judge of Seychelles. The appellant teas 
plaintiff below and sued the '' Messageries 
Maritimes Company " in damages, for breach 
of contract with reference to goods shipped 
by him or his agents at Marseilles for Mahi. 

Damages were asked on the following grounds : 

lo. Non delivery of some of the goods shipped. 

2o. Ibr late delivery of goods. 

80* For damages to other goods. 

The District Judge by judgment of 20th 
April 1888, allowed the appellant Bs. 253 
in all, and one third of his costs instead of 
£s. 4693.78 which the appellant claimed. 

The main 'point discussed in the Court below 
was with regard to the liability of the Messa- 
geries Maritimes Company, for delay in the 
delivery of goods, which for want qf room 
had been left at Aden. 

According to article % of the Bill of Lading, the 
goods were to be transhipped at Aden and 
forwarded, if there were no room, in another 
qfthe Company^ steamers-^hut in the event 
of there not being room in the vessel, the 
goods were to be stored at the Company^ 
expense but at the owner* s risk ^ the owners 
having no recourse against the Company, for 
delay resulting from the goods remaining at 
the Port of transhipment 

Meld that the shipper has the right of insisting 
upon the goods landed at Aden for tranship- 
ment, being forwarded by the next following 
steamer to that in which they arrived; and as 


they were not forwarded, the t^opMint A 
entitled to damages. 

Judgment for Bs. 470.60 in favor of the appel» 
lant with one third qfhis costs below, and one 
half of his costs upon this appeal. 


DELTEL^— Appellant 


versus 


MESSAGERIES MARITIMES COM- 

P A NT,— BespondenU. 


Before 
His Honor A» MuRi^^-Second Paisne Judge 

and 
His Honor L. Cox^Third Puisne Judge 


L. RoT7iLLARD J— Counsel for A ppellant, 
F. Robert^ — Attorney for the same. 

P. L. OhastbllibRj — Counsel for Bespon* 

dents* 
E. DuTiTiBRj*— Attorney for the same. 


Record No. 787 


Judgmbnt of His Honor A. Mubb 


tnh August 188». 

I had recently occasion to deliyer judgment 
in a case between the respondents and a dif* 
ferent Company of traders than the appellant^ 
and I do not again require to express my ju- 
dicial views of the effect of the respondents' 
bill of lading and 8th clause thereof. Bat I 
may be permitted to express my satisfaction 
that the independent study of the terms of the 
Bill of lading by my learned brother Mr Cox, 
has brought nim to the expression of an opi- 
nion which almost entirely concurs with my 
own. My learned brother haying expressed 
his opinion on the law of this case, I shall en* 
deavour to deal with it so as to put an end» 
so far as this and the district Court are con- 
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*cerned to the litigation between these parties. 
The District judge having sustained the plain- 
tiff's claim for aamage on account of goods 
which had not reached him, and the judg- 
ment on that ground not being complained of 
by the respondents^ it remains in that respect 
good and valid. The appellant further ob- 
jected to the judgment of the District Magis- 
trate, that the sum allowed bj him for goods 
sent to Hong* Kong and ^hangaï was not suf- 
ficient. It is true the appellant claims Rs li^OO 
of damages under this head and the District 
Magistrate only gives him Rs 100. From the 
evidence it appears that the goods in ques- 
tion consisted of six bales of calico goods of 
various kii.ds, which had been mis-sent, and 
arrived from Hong-Kong and Shaugaïon the 
Snd December 1882. They were part of the 
goods contained in the Bill of lading of ôth 
August 1882, and shipped from London. The 
appellant does not now claim the value of 
these goods^ but estimates the damage at 
Rs 1200, because, as he says, he could with 
the profit on them have exported oil and ob- 
tained other goods from Europe. He further 
states that he could realise every month 20 
per cent profits which makes for three months 
60 o/o, by the easy mode he has of drawing 
drafts on Europe, and without reckoning the 
profits he makes on the oil. It is only neces- 
sary to read the appellaut's mode of estima- 
ting the damage he has sustained, to perceive 
that his view of the matter is purely conse- 
-quential, and such as no Court of justice Crin 
sustain. He ought to have set forth the direct 
loss he sustained, and proved that amount of 
loss ; but in place of that he has stated a hy- 
pothetical case^ and a set of contingent trans- 
actions, which might never have occurred, even 
if the goods had arrived in time. To show 
how futile is the claim made by the appellant 
on this score, 1 have only to refer to the evi- 
dence of Mamode one of his own witnesses, 
who says : '' I have sent goods to France but 
^* have not made any profit on them, if Deltel 
^' has he has been more lucky than L" 

The Magistrate has allowed for loss on this 
head Rs 100 and to the question of the 
amount of damage under this head I shall 
subsequenty return — another ground of appeal 
is that the Judge does not mention and, does 
not decide, a claim of fis 72.60 c. made by 
the appellant for damage done to three bales 
ootton goods, Nos. 106, 107 and 108. These 
goods were shipped from London in the bill 
of Lading dated 8th July 1882, nnd arrived 
at Mahé on llilth August following— an ex- 
pertise of these bales was made by the experts 
Mamode and Morenas, and the sum of dama- 


ges claimed, is tFeir estimate of the damage 
done, but bof h of them attest facts which lead 
to the inference, that these bales were not 
damaged at sea, but while they were being 
unshipped in the harbour at Mahé. Both of 
them in their evidence say, that these goods 
were freshly wet with salt wat-r a day or 
two before thev were examined, and that the 
edges alone of the b iles were wet, as the bill 
of lading exempts the respondents from res- 
ponsibility for damage 0U6tain'?d in unship- 
ping, and in the lighters, and as it is not 
proved that the damage to tliose ^oods was 
done at sea and it is highly probable that it 
was done in the lighters in unshipping the 
goods, the Court is not surprised ar the abs- 
tention of the Magistrate in dealing with this 
part of the claim, and declines to sustain the 
contention of the appellant, and to find the 
respondent liable therefor. 

Another subsidiary matter, was the fact that 
the price of 24 cheeses was in the hands of 
Mr Cheyron the respondent's agent, and that 
the judgment of the district Magistrate gives 
the plaintiff the right to claim from him per- 
sonnally, the said price. I have considered the 
evidence on this matter, and am of opinion 
that the plaintiff has not proved satisfactorily 
and sufficiently, that he made a contract with 
Moulinier, which would give him a large 
profit on these chef ses. Moulinier is not exa- 
mined, the contract note is not produced, and 
we have no evidence but the word of the ap- 
pellant. The preponderance of evidence, is to 
the effect that the cheeses were sold by the 
mutual consent of the appellant and the res- 
pondent's agent, at the price which is very 
nearly the retail value of the cheeses in Mahé. 
Justice is sufficiently done, when we find the 
appellant entitled to recover from the respen- 
dents the sum of Rs 57.60, being the price of 
of twenty four cbeesss or Rs 2.40 each. 

There remains to be considered the damage 
due to the appellant for the breach of contract^ 
in not delivering within reasonable time, the 
five shipments of goods made on îi4th Decem- 
ber 1881, iiSrd Jauuary, ^^7ih A pi il, îc4th 
May and Sth August 1882. Those in the bill 
of lading of 24th of December 188'., consisted 
of 15 bundles of iron pipes and oue cask of 
hardware, which were shipped at Lonton^ 
and which the respondent's agent explains, 
remained at Marseilles for want of proper 
addresses until he claimed them. 

This is mere hearsay evidence of the fcfcts, 
and if the respondents' agent relied on that 
state of the facts, as a defence to the claim of 
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damage, be ought to have tendered it in the 
course of his proof; as the respondents did not 
prove this defence, we have no doubt some 
damage is due to the appellant. On the other 
hand the appellant claims Rs ^00, because, as 
he sajs, if the goods had arrived in time, he 
could have with the money received other 
goods from France. This is consequential da- 
mage, but as the appellant says he could have 
sold thrse goods once at Rs 400, and another 
time at Rs 467, we have the means of giving 
a percentage on the value of the goods, which 
we consider the true method of estimating 
the damage, when there is a breach of 
contract. 

The next shipment is that of 23rd January 
1882, which arrived as Cheyron says on the 
13th of September. The appellant estimates 
the loss of profit on the tubes then shipped, at 
Rs 60, but as he gives their value at $ b7.60 c. 
we have the means here also of giving him a 
percentage. 

The next shipment that of 27th April 1882 
from Marseilles, consisted of 26 galvanised 
iron casks, which should have been delivered 
at Mahé on 19th May, but were not until 14th 
August, and for which the appellant claims 
damage to the extent of Rs 800, because as 
he says, he mi^ht have sent for goods upon 
which he would have gained a profit of Ô0 or 
60 010. We do not sustain this, but having 
proof that the value of each cask is Rs 10, and 
estimating the value of the casks at Rs 250, 
we shall give hirh a percentage thereon as 
before. 

The next shipment consisted of 100 cases of 
Qoap from Marseilles, made on 2ith May 1882, 
which were due on 16th June, but were de- 
livered in Mahé on the 12th and 14th of Au- 
gust following, that is to say after a delay of 
only two months. 

The appellant avers that he suffered a loss, 
on account of this delay of Rs 200. As he 
says he might have sold the soap at Rs 8 per 
case, whereas he was obliged to sell it at 
Bs 6. He hiniself only says that up to the 
7th of August soap was selling at 8 rupees, 
but tho witness Mamode states that soap on 
account of its scarcity in the market was very 
dear, and sold at Rs 8 from the loth of July 
to the 7th of August. As the appellant's soap 
should have arrived on the 10th of June, and 
as he leads us to believe that he sold his 
goods almost immediately on arrival, and 
made his alleged large profits by quick turns 
over, it does not follow, and is not proved. 


that he would have made his alleged profi.t 
by this transaction. 

The Court disallows the claim of damage 
on this head. It is more easy to come to tbis 
conclusion, as the delay of delivery was very 
short, and it is doubtful whether it was beyond 
the reasonable one which the respondents are 
entitled to, ander their bill of lading. 

The last bill of lading we have to consider, 
is that of ôth August 1882, containing giods 
shipped from London. In regard to these 
goods a careful examination of the evideaoe 
shows that they are the same goods as were 
sent on to Hong-Kong and Shangaï, which 
were supposed to be lost when the plaint was 
entered, and for which he claimed in bis 
plaint the whole value of the goods Re 2296. 
18 c.y a great number of the bales in the bill 
of lading were sent on to Mahé in direct 
courso, and as no complaint is made with re- 
gard thereto, we presume were received in 
the ordinary course of transit. 

The rest of the goods went on to Hong- 
Kong and Shanga'i. A careful comparison of 
the numbers of the bales in the bill of lading, 
and in the evidence of the appellant and res- 
pondents, brings out the fact, that these are 
the very goods for which the district Magis- 
trate allowed the appellant Rs 100 of dama- 
ges, for carelessness in sending the goods to 
China. It is to the same goods that the dis- 
trict Magistrate refers in the following sen- 
tence. '* With regard to the regatas, prints, 
*' grey cotton hoes, cheese, &c., no proof has 
'^ been made that Deltel has suffered any 
'' loss on the subsequent sale of those goods 
" and merchandize." 

With this remark we entirely concur, but 
on the other hand we know the exact value 
of these goods^- deducting Rs 84 for the 
cheese which is otherwise dealt with, there 
remains a sum of Rs 2,206. 18 c. as the total 
amount of tbeir value — allowing a percentage 
of 9 op, which is the ordinary rate of interest 
of this Colony we get a larger sum than the 
Magistrate allowed to wit Rs 198. 

To this we have to add a sum at a similar 
percentage, upon the other items of damage 
above allowed, and we reaoh a sum equal to 
Rs 260. 

Adding to this the sum of Rs 153 allowed 
by ihe l3istrict Judge for goods lost and 
Rs Ô7.60 for the cheese, we reach as the entire 
sum to which the appellant is entitled, that of 
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Bis 410.60 c.y and recalling the judgment in 
toto of the District Judge on the merits^ we 
order the respondents to pay the appellant 
the said sum of Rs 470. 

As to costs, we do not interfere with the 
judgment of the district Magisirate, finding 
the appellants entitled to one third of his 
costs ; in this Court, the appellant has suc- 
ceeded on the main question of law, and has 
been found entitled to a small sum of addi- 
tional damages, and in the circumstances we 
find him entitled to one half of his costs in 
the appeal. 


Judgment of His Honor L, Cox. 

27th August 1883. 

This is an appeal from the judgment of the 
District Judge of Seychelles. The appellant 
was plaintiff below, and sued the ' Message- 
ries Maritimes Company '* in damages for 
breach of contract, with reference to goods 
shipped by him or his agents at Marseilles 
for Mahé. 

Damages were asked on the following 
gyounds : lo. Non-delivery of some of the 
goods shipped, So. for late delivery, 3o. and 
for damage to the goods. 

Ihe District Judge by judgment of i^Oth 
April 1883 allowed the appellant Bs ^53 in 
all, and one third of his cost instead of 
Bs 4,693.78 which the appellant has asked. 

The main question before the Court below, 
and on this appeal, is as to the ('ompany's 
liability for late delivery. The plaint avers 
that the following goods were not delivered 
in time : 

lo. Goods shipped on 27th April 1882, due 
at Mahé on 19th May and delivered only on 
14th August. 

So. Goods shipped on 24th May 1882, due 
at Mahé. on 16th June and delivered on 12th 
and 14th August. 

3o. Goods shipped on 2'3rd January due 
on 24tb February, delivered on 1 1th Septem- 
ber, or as the agent of the Company says, on 
ISth September. 

4o. Goods shipped on 24th December 1881 
due 27th January 1882, and delivered only 
on 14th August and 7th October 1882. 


When the plaint was entered (16th No- 
vember last) another quantity of goods ship- 
ped on ôth August 1882, had not yet been 
received at Mahé, and the appellant therefore 
claimed for the full value of the goods. 

The case came before the District Judge 
for the first time on 24th November. 

It was then adjourned for three months, 
and in the interval the goods arrived. 

The appellant consented to take delivery 
of them reserving his right to damages for 
late delivery — and when the case was resum- 
ed, this claim with reference to the shipment 
of 5th August was reduced to damage for late 
delivery. 

The Company^s defence on that part of 
the case, was founded orl a clause of the bills 
of Jading, which they urged exempted them 
from liability ; the clause is as follows : 


'^ The Captain is at liberty to tranship 
" goods at all times, even before startin;^, on 
'' boHrd anoiher vessel of the Company, or 
'^ even any other vessel, and does not gua- 
" rantee that there will be sufficient room on 
'' board the vessel on which the goods are 
*' traubhipped. In case there should be no 
*' room, and until the merchandize groups or 
'* valuables are transhipped, they will be con- 
'* veyed to stores and stored at the Company's 
'^ expense, but at the owners risk. The own- 
*' ers or consignees will have no recourse 
" against the captain and the ('ompany for 
'* delay resulting from the goods remaining 
" at the port of transhipment." 

The company upon this clause contended 
that the appellant's goods had been left at 
Aden, because there «vas not space enough for 
them on the Mauritius steamer, and thht 
therefore they are not liable for any loss which 
the appellant had suffered in consequence. 

It is to be noticed that the only evidence 
as to the fact alleged, (i.e. want of sufficient 
space on the Mauritius steamer) is the state- 
ment made by Mr Cheyron, the Cornpany's 
agent, and he apparently had no personal 
knowledge of that fact. 

The District Judge admitted the defence 
and gave the following judgment : 

^' After a careful and minute examinaiion 
*' oi this case, I have come to the conclusion 
^' that the company cannot be held responsi- 
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" ble for the late delivery at Seychelles of the 
'' goods shipped on board their ships. I find 
'' nothing unreasonable in Art. 8 of the Bills 
" of Lading, which have been signed by both 


""parties, and which bind them. It was proved 
'* by the agent of the Company, that certain 
'* goods belonging to L. Del tel had to re- 
'' main behind at Aden for want of space on 
" the Branch steamer from Aden to Sey- 
" chelles, and others at Marseilles for want 
" of proper address." 

The District Judge however found the de- 
fence could not apply to a small quantity of 
the goods which had been sent by mistake to 
to Hong-Kong and Shanghaï, and be allowed 
Bs 100 on that head. 

I agree with the District Judge that the 
parties must be held bound by the agree- 
ment contained in Clause 8. But the xeul 
question appears to me to be^ what is the 
effect of that clause and what did the parties 
intend by it? It is clear that if thn appellant 
consented that in case his goods were left at 
Aden month after month, and he suffered loss 
in consequence, that loss should bo borne by 
himself, and that he would have no remedy 
against the Company^ effect must be given to 
such a contract, which is no way illegal. But 
the question is : Did he consent to that ? In 
considering this question, it is I think com- 
petent and necessary to bear in mind what 
the Company's course of business was at that 
time. They had not then (as they have now) 
a direct line of steamers from Marseilles to 
Mahé and ISJauritius. But goods shipped at 
Marseilles for those places were transhipped 
at Aden, and placed on board one of the stea- 
mers plying between Mauritius and Aden, 
which were timed to meet the Marseilles' 
steamer at Aden — the shipper of goods at 
that time must therefore have known that his 
goods would be transhipped at Aden. He 
must have known that, as it was a matter of 
public notoriety , and resulting clearly from the 
Company^s published time tables. He was 
distinctly informed by a clause of the bills 
of lading, that there might be delay in for- 
warding his goods, if the Mauritius steamer 
was too full to receive tliem. He was further 
told that if he suffered lors in consequence, 
the Company would not be responsible. 

The position of the parties was thus just as 
if the Company told the shippers : 


'' We cannot take your goods to Mahë by 
the steamer starting from Marseilles, but 
'* we undertake to have another steamer at 


ft 


** Aden to meet this one, and your goods wiU 
** then be transhipped. However we do not 
'* warrant there will be space in the connect^ 
" ing steamer ; — if there is not and deFay 
'* ensues, we will not be respons\b\e for any 
" loss you suffer." 

The shipper assented to this: but I see 
nothing to show that he assented to whai iVve 
Company say is the real effect of that agree- 
ment, i. e. that his goods might be left at 
Aden, two, three or five months as actually 
occurred here, the main obligaticm of ibe 
Company under the bill of lading was to 
carry the goods to the port of discharge, with- 
in a reasonable time ; and in order to be 
able to do so, to provide steamers at Aden 
of sufficient tonnage to receive the goods, 
which they agreed to carry to Mauritius or 
Mahé. 

If they failed to do so, and took more goods 
than their steamers could carry, it seems to 
me they should bear the consequence, and the 
loss should not fall on the shipper, unless he 
has distinctly agreed to bear it. 

If there was such an agreement as the com- 
pany coniends, and the shipper consented that 
in case his goods were left at Aden two, three 
or four inonths, or more, the Company cosid 
get rid of all his liability saying, our stea- 
mers were full ; that agreement should have 
been dis inctly inserted in their Bills o( 
Lading. But upon clause 8, I cannot hold 
that the shipper consented to such an extra- 
ordinary condition. 

I think the real effect of this clause is this : 
the shipper agreed to run the risk of losing 
the first opportunity for conveyance of bin 
goods from Aden to Mahé, i e. of missing the 
steamer publicly announced by the Compa- 
ny, as connecting at Aden with the steamer on 
which he bhipped his goods at Marseilles; and 
if that steamer is full and his goods have been 
left one month at Aden, I think he has the 
right of insisting upon their being forwarded 
by the next following steamer. 

Here the goods, as to which there was the 
least delay, were shipped on i^4th May, and 
should have come by the steamer due at Mahé 
on I6th June, but did not arrive before Che 
I2th of August : -» under the circumstances I 
am of opinion that there has been a breach of 
the Companv's obligation to carry and deliver 
the goods within a reasonable time, and that 
they are not protected by clause 8 of the bUU 
of lading. 
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There is another defence of tho Company 
^ith regard to some of the goods late deliver- 
ed. It was urged that they had heen left 
behind at Marseilles for want of proper 
labels. We have no sufficient evidence of 
that fact on the record, nnd this plea must 
also be overruled. 

I find therefore the appellant entitled to re- 
cover from the Company damages f >r the loss 
caused by the late delivery of his goods. 

For the reasons given by my learned bro- 
ther, I think the damage should be fixed at 
Bs 260, in additi n to what the District Judge 
has allowed. To this sum should be added 
Bs 57.60, as the value of S4 cheeses arrived 
damaged, and sold by consent of the parties. 
The sale realisrd the above amount, or Ks 2.40 
per cheese, which is in the hands of the Com- 
pany's agent. 

I think the appellant is entitlr d to judg- 
ment also for that sum. 

Upon the whole I think therefore he should 
have judgment for Bs 470.60, with one third 
of his expenses below, and one half of his oosts 
upon this appeal. 


SUPREME COURT 


Claim of landed property— Damages — 
Prescription of 10 and 30 years» 

l^e plaintifs in this action, seek to obtain 
possession of an immoveable property in 
Port Louis, and to recover from the de- 
fendants damages to the extent of Rs 2,000 
for illegal occupation of the same» 

It appears that the plaintifs are the heirs of 
one Demianée, who in 1819 purchased at 
the Bar of the Master*s Court a portion of 
land in Fort Louis, alleged to be the land 
which forms the subject of this action. Dc 
mianée died t/t 1819. In the same year, 
the heirs Kittery raised an appeal against 
the adjudication to Demianée, this appeal 
was kept alive by various acts of procedure, 
but was never prosecuted to a termination, 
and in 1882» it was declared lapsed {périmé)* 

The defendants first plead thai the land they 
occupy is not the land purchased by Dc' 
mianie, as it has different boundaries^ — 
So. that they purchased it from Poynon 


Anapa, and finally they plead presorip' 
tion of 10 and 30 years. 

The land was ordered to be surveyed by a 
sworn land surveyor, who identifies it as the 
land purchased by Demiinée. 

Held that the titles of the defendants were 
not of such a nature as to allow them to 
invoke the prescription of 1 years. 

With regard to ih9 30 yeats^ prescription^ the 
Court held that prescription did not run 
pending the appeal against the adjudica- 
tion to Demianée, but that it had not been 
proved thai those from whom the defendants 
held the land, were parties to the appeal, 
and therefore liable to disability as to pres^ 
C'iption* 

The Court orders proof to be lead on these 
points, and reserves the costs. 

The Court also decided that the land claimed 
by the plaintiff is that mentioned in the 
appeal, 

DEMIANÉE & ORS— Plaintiffs 

versus 

MOUTOU & WIFE— Defendants 


Before 


His Honor A. Mure — Second Puisne Judge 


and 


His Honor John RouillarD'— Acting Puisne 

Judge 


L. A. HuouBS,— Counsel for Plaiiltiff 
T. Nicolas,— Attorney for the same 

V. Delafaye, — Counsel for Respondent 
F. Robert,— Attorney for the same 


Record No. 21,844 

7th September 1888. 

This is an action in which the plaintiffs 
seek to obtain pcwsession of an immoveable 
property situated at ** Camp Malabar'' in 
the Eascem portion of the town of Port 
Louis, and to find the principal defendants 
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liable in Rs. ?,000 of damages for the illegal 
occtipatioii of the same. 

The action is raised in the following cir- 
cumstances. From a '* Cahier des Charges ' 
and its appendixes, which are produced in 
process it appears that on the 27th of Janu- 
ary 1819, one Demianee purchased on the' 
resale by way of *' Folle Enchère " a portion 
of land at Camp Malabar, Port Louis, the 
linrits of which are thus described : " bound- 
*' ed on the north by Tendraya and Ma- 
" lépa upon 15 toises 1 foot, on the cast by 
" a street, upon a length of 7 tv')ises and 4 
*' feet; on the south by a street upon 15 toises 
** 2 feet and upon the west by a street, upon 
*' a length of 7 toîses 2 fpet, making an 
'* extent of 113 toises four feet six inches " 

Demianée died on the ^2Sth June of the 
same year 181i^ lu 1840 his heirs applied to 
the President of the Court of first instance to 
sell judicially two portions of land belonging 
to his siiCression. In 1841 the heirs of Sa- 
minaden Kittery, whose property had been 
licitated in the year 1819, raised an appeal 
against the adjudication to Deniinnée in 1 8 1 9. 
The appeal was kept alive by various acts of 
procedure, but was never prosecuted to a 
termination, but was declared lapsed (périmé) 
on the 22nd November 1882. The action is 
raised against Marie Jeanne Leontine Mou- 
ton and the husband Louis Moutou, as having 
for many years unlawfully posssssed the said 
piece of land and obtained great profits from 
it. The conclusions of the declaration are 
to the effect, that the Court should decree 
that the said Land formed part of the Estate 
and succession of the late Jean François 
Demianée, and now belongs to his heirs and 
representatives ; ':'o. and should order the 
defendant Moutou the wife to quit and leave 
the said property, and deliver forthwith poss- 
ession thereof to the plaintiffs, and the other 
heirs of Demianée ; and So, condemning the 
said defendant Moutou the wife to pay 
Rs. 2,000 of damages. 

To this action the defendants have pleaded 
that the plaintiffs have no right, title or ca- 
pacity to enter the said action, 2o. th^t the 
defendants are not in possession of the portion 
of land claimed by the plaintiffs. So, that 
by an act under private signatures of date 
20th February 1881, Moutou the wile pur- 
chased from Poynon Annapa the piece of 
land, at Camp Malabar in: her possession, 
which is described and appears to have diffe- 
rent .boundf^ries towrtrdg the north from the 
subject claimed in the declaration, and con- 


tains 160 toises of land ; fo. that the defen- 
dants along with the previous oiroers are 
owners thereof by virtue of regular tide 
deeds. In their fifth and sixth pleas the de- 
fendants then invoke the ten years and thuty 
years prescription. 

The first procedure in the cause was taken 
with the view of identifying the land, and a 
remit of consent was ttiade to a sworn -land 
surveyor, Mr. Elie, who has lodged a report 
in process, in which, thou;i;h their title deeds 
bear a somewhat different description, he 
identifies the land occupied by the def tendants 
as that purchased by Demianée in 1819, and 
as having been conceded .on 19th vendé- 
miaire in the thirteenth year of the French 
Republic to one Pierre Moutou. He having 
measured the piece of land found it to conpist 
of 1 17 toises '20 feet, which is partly account- 
ed for by the fact that a wall enclosing the 
neighb{Miring property has been built some- 
what within its line of boundary. The sur- 
veyor rightly considers that the extent of the 
land and its boundaries are secondary ques- 
tions, and that the identity of the land was 
of pvjmar> importance. On th^^t point, after 
considering previous surveyors* reports, and 
the terms of the original concession, he had 
no doubt. Further this peint has not been 
contested by the defendants in the argument 
submitted to the Court, and it may be taken 
for certain that the land described in the 
declaration, and that possessed by the defen- 
dats, is one and the same portion of land, 
and therefore the second plea in the defence 
is not well founded, and falls now to be 
repelled. 

"When the case was first heard in Court, 
and the plaintiff's counsel was explaining 
their title and - affiliation to Jean François 
Demianée, the defendants* counsel interrupt- 
ing, explained that he did not deny the 
relationship of Jean François Demiannëe to 
the plaintiffs and his other representatives, 
who were called as defendants, but that under 
his first plea in law he maintained he was 
entitled to take the following objection : that 
the person who had STgned the ** Cahier des 
charges ". in 1819, simply signed himself 
Demianée, and that there was no proof that 
he was Jean François Demianée, the ancestor 
of the parties now suing in his right. To this, 
the plaintiff replied that this special objection 
could not fall under the general plea of no 
title to sue. The Court however, held that 
that though it might have, been expedient to 
have put the plea more deftùitively,. it was 
sufficient to cover this objection, ahd as the 
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plaintiff was not prepared with evidence on 
this subject, the case was ajourned for a few 
days. 

At the next hearing of the case, the plain^ 
tiflF produced evidence both documentary and 
parole, and from which the i»ourt is clearly 
of opinion that the plaintiffs have succeeded 
in proving that Demianée was an usher of 
the Supreme Court, whose Christian names 
where Jean François and that he sometimes 
signed his name '' Demianée" sometimes 
** Demianée ])ère,'* and that these signatures 
and those of tlie usher, and that appearing in 
the Cahier des Charges, were all those of one 
and the same person^ Jean François Demia- 
née, 

From the evidence thus adduced, and the 
acts of affiliation in process, the Court has no 
hesitation in hohling that the plaintiffs have 
a title to sue, and enjoy the capacity which 
they .set forth ; as the defendant's counsel, 
after hearing the evidence did not deny the 
relationship and the identity of Demianée 
with Jean François Demianée, the first plea 
in defence being the objection to title, must 
be repelled. 

The next part of the case calling for atten- 
tion is the plea of the ten years and thirty 
years prescription, which the defendants in- 
voke. Before considering these pleas it may 
be well to set forth as shortly as possible the 
respective titles of the parties. The first deed 
founded on by the plaintiffs, is an extract 
of the original deed of concession under the 
hand of the Captain General Decaen, dated 
the 19th vendémiaire in the 13th year of the 
french Republic^ by which he conceded to 
one Pierre Moutou the piece of land in ques- 
tion, which is described in the same terms 
and bounded in the same way as in plaintiff's 
declaration. 

The next title is a deed of sale by the said 
Pierre Moutou, dated ^ôth April 1806^ to 
Saminaden Kittery of the same piece of 
ground. Then finally we have the adjudica- 
tion to Demianée in 1819, contained in the 
Cahier des Charges, to which reference has 
been so often made. The acts of affiliation 
complete the title of the plaintiffs and the 
other parties interested. On the other hand 
the title of the defendants begins with a do- 
cument under private signatures registered 
on the 4th May 1869^ by which one Amédée 
Baudon sells and conveys to a miss Ann 
Elizabeth Willy se about 160 toises cf land 
at Camp Malabar, the boundaries of which 


are set forth as follows : ** Bounded on the 
^ north by a lane anciently, on the east by a 
'^ cross road anciently, on the north (sic; by 
" a waste piece of ground anciently and 
" on the west by a lane," After this vague 
and general description tlje deed set for» h that 
\he said piece of land belo?is;s to the seller 
in consequence of his havin^^ succeeded to 
his grand uncle, Furcy Lacouture who died 
in the year 18:^3. The said land, it is set 
forth, belonged to Furcy Lacouture by his 
having acquired it from Mr Louis Alexandre 
in the month Brumaire an V, and Mr Louis 
Alexandre was ])roprietor by having acquired 
it from the Administrator General of the 
Island in Vendémiaire year 3, and the seller 
declares himself to have been the only heir of 
the said Furcy Lacouture, who was the full 
uncle of his mother Amédée Lacoutuie who 
died 1H40. The next deed is an act under 
private signatures dated 2nd April 1870, by 
which thé said Ann Elizabeth Willyse sells to 
aminor,Mlle Marie Felicia Anastasia Annapa, 
Poignon Annapa being her legal tutor, tne 
said piece of land of the same extent and 
bounded as in the deed of Amédée Baudon. 
The next deed is one dated 10th February 
1881, by which Poignon Annapa sells and 
conveys to Moutou the wife, the female de- 
fendant, the said piece cf land of 160 toises. 
On the same date Marie Felicia Anastasia 
Annapa, now the wife of Poignon Appou, 
executes a deed declaring that tlie sale by 
Miss Willyse to her, was made in her name 
during her minority, that s>he had no right in 
said sale, nor in the ^xece of land, and that 
Poignon Annapa was the proprietor thereof. 
The plaintiffs called upon the defendants to 
produce the concession by the Administrator 
General of the Island referred to m the deed 
by which Amédée Baudon sold to Miss Wil- 
lyse the suhject in question. No response was 
made to this call, and the said concession has 
neither been produced by the defendants nor 
any trace of it found by the plaintiffs. It 
ought here to be added, that Jean François 
Demianée having died a few months after 
the subject had been adjudged to him, never 
obtained possession of the property, and the 
claim is now made by his representatives 
upwards of 60 vears after the date of the 
adjudication in his favor. 

These being the respective titles of the 
parties and their position in regard to the 
claim to the property being as above stated, 
the (>ourt has now to consider the plea of the 
ten years' prescription invoked by the defen- 
dants, that prescription is founded on the 
well known article of the Oode which enacts 
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" that he who acquires in good faith and by 
" a just title an immoveable subject, pres- 
'* cribes the property of it in ten years." 
There are^ ns is well known, two distinct 
elements in this requirement of the * ode^ 
there may be a just liile and good faith, 
or there nay be a just title wirhout good 
faitl^ The points therefore are distinct and 
have to be considered apart the one from the 
other. In the first place as to the defen- 
dants' titles it appears to be sufficient in 
itself; it sells and conveys a certain property 
for a specified sum, and gives the right of en- 
joyment and possession of the subject to the 
person in whose favor the deeds are conceived- 
The defendants have therefore a title which 
is " translatif de propriété " and this is held 
by all the commentators to come up to the re- . 
quirements of a '' juste titre." But we have 
also to consider and determine the defendants* 
and her predecessors' good faith in accepting 
the title. TVe start heie with the fact, that 
an authentic Copy of an original concession 
in favor of Fieri e Moutou, and under the 
hand of Decaen has been produced ahd' is 
before us, and we have also the fact that in 
the deed of Amédée Baudon to Miss Willyse 
there is a deduction of title given in that 
deed which is plainly wholly without founda- 
tion. There is no such concession in exis- 
tence as that therein warranted as having 
been made to Louis Alexandre in Vendé- 
miaire an 3. That statement being fictitious, 
it is impossible to believe that the succession 
of names through whom the property passed, 
Louis Alexandre, Furcy Lacouture and Ma- 
dame Lacouture or Baudon his sister, has a 
solid foundation in fact. The defendants 
have to face the fact that there was a genuine 
set of titles in existence which negatived 
altogether the narrative deduced in the deed 
of Amédée Baudon, and that the least inquiry 
in the proper quarter would have disclosed 
the truth as to the deeds presented to them 
for acceptance, which contain but mere alle- 
gations as to previous owners, not one of 
which could be verified. It is incredible that 
any one could buy land for a money conside- 
ration, without making an investigation into 
the truth of the concession, and into the 
facts which aie said to have followed in the 
concession, and without arriving at the con- 
clusion that there was a doubt as to the ge- 
nuineness of the sellers' titles. If the defen- 
dant and her predecessors must have had a 
doubt on this point, their good faith vanishes^ 
for a doubt implies uncertainty as to the 
right and whether the predecessor could give 
a good title. Troplong has well remarked 
*' Pour prescrire il ne suffit pas d'être exempt 


*^ de mauvaise foi, il faut encore être de bon- 
'* ne foi, et la bonne foi est une (»oyanc« 
'' positive, une confiance entière dans Je droit 
'' qu'on exerce. Aussi les juris-eouBuItes qm 
'^ ont étudié avec les textes, plutôt qu'avec 
** une imagination sceptique, n'ont-Ws pas 
'' hésité à enseigner que le doute e«t exclusif 
'* de la bonne foi." 

With this doctrine we agree,* and hold 
that the defendants cannot validly invoke tlia 
prescription of ten years She however pleads 
the SO years' prescription and this point 
stnnds in a different position. Good faith 
is not here an essential element, nay, how- 
ever the possession commenced, if it has been 
peaceable, uninterrupted and continuous, with 
the appearance of proprietorship, that is suffi.- 
cienl to give a right The defendants more- 
over have a title which goes back co the year 
1819, and there is a presumption that in the 
absence of positive proof to the contrary, 
possession has accompanied, and followed 
upon the title. Prior to that date the defend- 
ant has no presumption in her favor^ and she 
will be bound to prove possession. 

This right the defendant is entitled to 
invoke} unless she is subject to a disability, 
and cannot avail herself of her possession as 
giving hei a right lo prescribe in consequence 
of some act of hers, or an ancester of hers 
by whom she may be bound which prevents 
prescription running in lier favor. This, the 
plaintiff contended, had occurred in this case, 
that there was a predecessor who was men- 
tioned to the Court by the name of Anas tasie, 
and that as an ancestor of hers had been an 
appellant in an appeal, which involved the 
right of property of the immoveable subject 
in question, prescription did not run during 
the pendency of the appeal. The Court has 
carefully considered the evidence bearing 
upon this matter, and are of opinion that the 
law can be applied in favor of the plaintifib 
in this respect^ several matters must be 
cleared up which at present are in doubt. In 
the first place the Anastasie who is the pre- 
decessor of the defendants, was maintained 
to be the same person as the Anastasie who 
was a defendant in the procedure for the 
peremption of the appeal. In the process of 
peremption this person is styled Anastasie 
Amoordon, spinster, heiress of Barbe Cécile 
Thérésia Kittery her grandmother, who was 
the wife of Moutousamy Amoordon, and she 
is described as the daughter of Louis Charles 
Lucien Stanislas Amourdon his father now 
deceased, but the person to whom Miss^Wil* 
lyse sold the property is a Marie 
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Anastasift Annapa^ her father being Foynon 
Annapa. So far as appears these t^o persons 
are different individuals. They may be the 
flame persons bearing different names at dif- 
férent times, but that has to be proved. It 
ia true that Barbe Cécile Thérésia Eittery 
was a party to the appeal of the adjudication 
4>f the year 1841, and appears to have conti- 
nued throughout the proceedings a party in 
the appeal, but neither of the Anastasies 
were concerned in the appeal, and if even they 
are the same persons^ it is to be considered 
whether a disability of that hind will descend 
to the successors who may have accepted un- 
4ler benefit of inventory, and if they succeed- 
ed during minority were bound to do so. 

Again it must be made clear to the Court 
that the subject possessed by the defendants, 
is that which was undoubtedly claimed in 
the appeal of the adjudication process. Kone 
€f the steps of procedure produced, describe 
the subject, or do more than refer to it, and 
and that only in one instance as a property 
aituate at Camp Malabar. The petition to 
the President of the Court of first instance, 
the order of the Court of iDth April 1841, 
containing a judgment in the case of the 
lieirs Kittery versun the heirs Demianée, con- 
tains no reference to the subject. It is clear 
from deeds in process that the heirs Eittery 
possessed property in (he immediate neigh- 
bourhood of the subject in dispute in this 
process, and to introduce the technical ground 
upon which the plaintiffs maintained that 
prescription cannot run, the Court is of opi- 
nion that there must be something more 
than a mere moral certainty, that the subject 
in dispute in this process is one of the two 
immoveable subjects, which are referred to as 
forming part of the succession of Jean Fran- 
çois Deniianée in tlie a))pca1. rro])erIy the 
subject, which becomes litigious! in virtue of 
an appeal, should be eiltered and described in 
the record and documents of the appeal case, 
ao that prescription will not run in favour of 
the possessor. 

The Court therefore appoints the plaintiffii 
and defendants to lead proof habili^tnodo on 
the points now indicated, cost reserved. 


SUPREME COURT 

Indiak Law op Succession. — Preparatiok 

OF A CABB FOB SUBMISSION TO ChiEF JUSTICB 

OF Madbas.— £2» 28 Victoria Cap. 63. 

3*hi$ is a elaim io property left ly an Indian 
trader in ihi$ CoUmy. The Defendants 


claimed to share the property of the deeeasei 
on the ground of alleged community o/goodê 
between them and àeir deceased brother, 
but this the Court held had not been esta* 
blished. The Court further ordered that 
evidence be lead, with the view of ascertain^ 
ing the domicile of the deceased at the time 
of his death. This point being essential for 
the purpose of deciding whether the Indian 
law or the Law of Mauritius should be oS- 
served. The Court decided that the dis» 
ceased^s domicile was India. 

At this stage the Defendants moved to 8# 
allowed to prove by parol evidence, that he 
and his brothers were entitled to a portion of 
the Estate under the Indian law of succeed 
sion, this was declined by tlie Court 

The point now before the Court is, whether if 
can safely grant to the Plaintiff her second 
demand^ which is that the Court should de^ 
dare that the right to the share of the de^ 
ceased Conlandaveloo in the partnership of 
which he was a member in Mauritius, be-- 
longs exclusively to the Minor Palanappen 
represented by his mother. 

It appeared to the Court that the evidence ber^ 
fore it was insufficient to enable it to decide 
upon the question submitted, and it therefore 
decides to order the Registrar of the Court 
to prepare, under the supervision of the 
Court, a statement of the facts found by the 
Court, and of the questions of law arising 
out of (he same, to be forwarded to the Chief 
Justice of Her Majesty*s High Court of 
Judicature Madras, in accordance with 2S^ 
23 Victoria Cap ; 68. 


WIDOW COL ANDAVELOO,— Plaintiff 

and 
APPATOUEAT AND ORS.— Defendanta. 


Before 

His Honor A. M ube,'—* second puisne judge 

and 

His Honor Johh BouiLLABpi^—acting puisne 

judge 

H. Galea. Counsel for Plaintif 
W. Edwabds, Attorney for the same» 
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T". Delafaye,»— Counsel for Defendants, 
A. Desveaux, Attorney for the same. 


Becord No. Sl,901 

Ith September 1883. 

By a judgment delivered on the 27ih July 
last, tbe Court ruled that Appatouray and 
others» co-defendants» who had raised a claim 
to the share of the late Colandaveloo» their 
Lroiher, in a Commercial partnership on the 
(ground of an alleged community of goods 
between tbem and their deceased brother, had 
not, for reasons set forth in the judgment 
above referred to, established their righ'ts. 
The Court further ordered that evidence be 
led with the object of a>certaining the domi- 
cile of the late Colandaveloo at the time of 
bis death. This point being essential for the 
purpose of deciding whether, as to the mo- 
veable property left by the late Colandaveloo 
in Mauritius^ the Indian law should be ob- 
served or the law of this Colony. 

After hearing evidence, the Court is satis- 
fied that the domicile of the late Colandaveloo 
at the time of his death was India. Further, 
the Court holds that practically, Colandave- 
loo may be considered as having never intend- 
ed to reside permanently in this Colony, 
where he had come to trade. The wife 
whom he married in India some ten years 
ago, never acccnipanied him to Mauritius, his 
savings made here^ were invested in lands 
and houses in India, where, it is said that Le 
owned more property than in Mauritius, any 
difficulty on this point was further removed 
by the admission of the Counsel for Appatou- 
ray and ors, that he considered the evidence 
aa to the domicile conclusive. 

At this stage of the proceedings however, 
Appatouray who appeared through CoudspI, 
moved to be allowed to prove by oral evidence 
that, accoidiiig to the law of India, he and 
bis brothers were entitled to a portion of the 
Estate of the late Colandaveloo. not as com- 
moners, but under the Indian law of succes- 
sion, in their capacity of brothers. 

** To this course of proceedings the Court 
cannot give ita sanction. In the first place 
this new position taken by Appatouray and 
bis brothers^ does not result from the plead- 
ings. The alleged rights of the defendants 
being therein based on a deed of community 
made by the five brothers shortly after the 
cleath oi their father^ and the only question 


before the* Court having been, whether tbe 
community which is alleged to have existed 
between Colandaveloo and h» brotbete, gare 
to the latter a right to take possession of the 
moveable property which he had in Mauritiaer, 
and this question having been alieady ditpoe* 
ed of by the judgment referred to, the Court 
cannot help coming to the conclusion *that tke 
motion if given effect to, would have only 
for its result to enable the applicants to delay 
the proceedings in this case. For not only 
was there no authority cited to establish e 
*' prima facie " case before the Court, but OD 
being asked by the Court what share accrued 
to his clients, the Counsel for Appatoaiay 
frankly admitted that he did not know. 
Under these circumstances the Court eanoot 
do otherwise but reject the motion. 

Tbe point now before the Court is whether 
it can safely grant to the plaintiff her second 
demand, which is that the Court should de- 
clare that the fight to the shar» of the late 
Colandaveloo, in the partnership of which be 
was a member in Mauritius, belongs exclusi- 
vely to the minor Palanappen^ represented fry 
his mother. 

In the conclusions of the ^'Ministère Public" 
which have since reached us, doubts are ez« 
pressed whether the Court is in possesion of 
sufficient evidence, to be able to decide upon 
question involving the Indian law of succes- 
sion, and it is pointed out that Mr Magistrate 
Hodgson,who was heard on the point, whether 
on the death of a father, the property de- 
volved on his sons, to the exclusion of his 
daughters^ did not give his opinion as a lawyer, 
he having never practiced as such* 

It seems to the Court that in spite of its 
desire, not to raise difficulties in the way of 
suitors, thereby unduly protracting litigation, 
in presence of the difficulties pointed out by 
the '' Ministère Public/' it would be impru- 
dent to accede to tbe motion of the plaintiff 
ai this stage, and to give an order, which 
order evidently widow Colandaveloo is desi- 
rous of obtaining for the purpose of at once 
comibg into possession of the assets of her 
late husband, without knowing not only more 
as to the law of successions, but also as to tbe 
extent of the powers of guardians and their 
mode of appointment, and whether they are 
dispensed with the obligation of giving secu- 
rity or not. 

As it was declared by the learned, Oouniel 
for widow Colandaveloo, that it had been im- 
possible to procure any other persons to give 
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eyidence of the iDdian Lawi but Mr Magis- 
trate Hodgson, and a few Indian traders^ it 
aeems to the Oourt that the only mode of 
dealing properly with the questions raisedi 
"will be by availing itself of the power confer- 
Ted on Colonial Courts by statute 22 and 23 
Viet. G. 63, of obtaining from a Oourt situate 
in another Colony the knowledge of the law 
existing in that other Colony. 

It is enacted by the statute above referred 
tOj that if in any action depending in any 
Court within Her Majesty's dominion^it shall 
be the opinion of such Court, that it is neces- 
flary or expedient for the proper disposal of 
such action^ to ascertain the law applicable to 
the facts of the case as administered in any 
other part of Her Majesty's dominion, it shall 
be competent to the Court in which such 
action may depend, to direct a case to be pre- 
pared setting forth the facts as these may be 
ascertained by verdict of jury or other mode 
competent, such case being approved of by 
8uch Court or a judge thereof, they shall 
settle the questions of law arising out of the 
same in which they desire to have the opinion 
of another Court, and shall pronounce an 
order remitting the same together with the 
case to the Court in such other part of Her 
Majesty's dominions, being one of the Su- 
perior Courts thereof, whose opinion is desired 
upon the law administered by them as appli- 
cable to the facts set forth in such case, and 
desiring them to pronounce their opinion on 
the question submitted to them in the terms 
of the act. As the facts of the case have al- 
ready been fonnd by us, we order that the re- 
gistrar of this Court do prepare, under the 
supervision uf the said Court, a statement of 
the facts found by the Court and of the ques- 
tions of law arising out of the same, and that 
ihe case after being so settled, be forwarded 
at the earliest convenient opportunity to the 
Honorable the Chief Justice of Her Majesty's 
High Oourt of judicature of Madras, where 
proceedings shall be held as prescribed by the 
«tatute above referred to. Costs reserved. 


SUPREME COURT. 


Attachmint,— Competency of Jcdob to 
makb refbbencb from chambers*- psr- 
80KAL AKSWBR8.** Articles 558^ 559 Codb 
OF Civil Pbocbpvrb. 

ThtB is a refetwce Jrom Chambers in the 
matter of an attachment made by the plain- | 


tij^ into the hands of the MunieipàlUjf of 
Port Louie and other parties^ to secure pay^ 
ment of eight separate sums of money allé» 
ged to be due by ths Defendant to thm 
Plaintiff. 

The Defendant in ihe first place objected /# 
the competency of the Judge in Chambers 
to refer the matter to (he Court, but this 
objection was overruled, 

I7ie Defendant then argued that the attack^ 
ment founded upon six of ihe sums toae 
null, inasmuch as there was no written title 
to these, and it was also argued that tha 
claims were not liquid ; that in virtue of 
Artieles 558 Sf 559 of the Code of Civil 
Procedure f an order of ihe Judge as to these 
was necessary in order to effect an attach" 
ment» 

A further objection teas made that the provi" 
sional valuation by the Judge, had not been 
made as required by article 559 of the Coda 
of Civil Procedure. 

The Defendant further contended, that even 
if the Oourt ruled that in this case attach' 
ments could be made without the order of 
the Judge, the six claims above referred to 
being disputed, should be tried by principal 
action and not by summary process before 
a Judge in Chambers, and reference by him 
to ihe Court, 

As regards 4 items the objection is sustained 
by the Court. The Plaintif moved that 
the defendant should be put upon his per» 
sonal answers with a view of obtaining from 
him the admission of his debt, but this coursa 
the Court declined to sanction. 

The attachment founded on the other tteo 
claims are declared by the Court to be null, 
for altho* it is shewn that they were debte 
due by Defendant, and paid by the Plain-- 
tiff, it was held that the Plaintiff had no 
written title, and the only action accruing to 
him is that of negotiorum gestor. 

There remain two items. In regard to these 
the Defendant pleaded several grounds of 
defence in support of which he proposed to 
call the plaintiff in his personal answers. 

This was allowed by ihe Court. 

Costs reserved» 
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LOUSIER,— PluDtiff 


versut 


MONTOCCHIO,— Defendant 


Bafore 

I 

nis Honor A. Mîtes,— Second Puisne Judge 

and 

His Honor J. BoriLLARD,— -Acting Puisne 

Judge 


V. KivEKN.— Counsel for plaintiff 

X. Ganachaud>— Attorney for the same 

H. Galea,— « Counsel for Defendant 

P. F. Lastblle,*- Attorney for the same. 


Becord No. 21,989 

lih September 188S. 

This is a reference from Chambers in the 
matter of an attachment made by Paul Fran- 
çois Lousier into the hands of the Munici- 
pality of Port Louis, and other parties, to 
secure payments of several sums alleged to 
be due by Yolcy Montocchio to Lousier» The 
attachment is founded on : 

lo. A notarial instrument setting forth a 
debt of Bs 3,000 by Montccchio to Boullé, 
which debt was subsequently paid by Lousier, 
who caused himself to be subrogated in due 
form into the right of Boullé. 

2o. 6 years interest on the same. 

So. An account of Ba 243.18 alleged to 
liave been paid by Lousier for MoiitoccLio to 
Bertrand & Co. 

4o. Two prcmisffory notes amounting in 
all to Bs 720, subscribed by Montocchio and 
alleged to have been {aid by Lousier lor 
Montocchio. 

« 

5o. An account of Bs 40 alleged to have 
been paid by Lousier to Panisset for Mon* 
tocchio. 

6o. A judgment debt in favor of Chauvin 
for Bs S42.74 against Mpntoochio and a bill 


of costs relative thereto for £ 4.6.6 alleged, ta 
have been paid by Lousier for MoaiocdÊSOm 

7o. A sum of Rs 95.20 the amount of • 
judgment obtained by Pastourel agamat M«a* 
tocchio, which sum is stated to bare been 
subsequently paid by Lousier. 

8o. An account of Bs 80 alleged to be An» 
by Montocchio to one Henri Lousier, and 
stated to have been paid by Lousier the attach- 
ing party. 

Galea objected in the first plaee to the 
competency of the Judge -in Chambenr U> 
refer the matter to the Court, but this objee» 
tion having been overruled on the Beneb» 
other points were submitted to the considéra* 
tion of the Court. 

It was objected with reference to items 3^ 
4, 5, 6, 7, 8, that the attachment founded oa 
them was null, inasmuch as there was no* 
Written titles as to these, it was also argaed 
that these claims were not liquid ; that ia 
virtue of Articles 658 and 559 of the Code of 
Civil Procedure, an order of the Judge as to 
these was necessary in order to effect an 
attachment, and a further objection was made 
that the provisional valuation by the Judge 
had not been made as required by Article 
559 C.C.P. 

Mr Galea further contended that even if 
the Court ruled that in these cases attach- 
ment3 could be made without the order of a 
Juoge, the claims under items 3 to 8 being 
disputed, should be tried by principal action, 
and not by summary process before a Judge 
in Chambers and reference by bim to the 
Court. 

As regards 8, 5, 7, 8, the objection is at 
once sustained by the Court. Item 8 consifte 
of an account due by Montocchio to Bertrand 
& Co. and a bill of costs relative to the same 
made by attorney Bodesse. Together with the 
account is produced a cheque drawn by Loa* 
sier on Goudin & Coutanceau, for an amount 
which does not even tally with tbat of the 
account and costs, the cheque does not men* 
tion the cause for which it was drawn. Surely 
this cannot be said to constitute a written title 
as contemplated by Article 558 Code of Civil 
Procedure. There having been no Judge's 
Older, the attachment so far as it is fooiMled 
on this account must be held te be nelL 

As to the account paid to Panisset (!^o* 5) 
no voucher is even produced. 
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In items 7 and 8, tlie sums are stated to 
Itftye been paid ** des mains et deniers de 
lladame Y. Montocchio " it may be said 
that 4bey were really paid by Lousier^ but 
tk^re is notbing before the Court to sbew it^ 
and these cannot constitute a ground for an 
attachment without the order of the Judge. 

The learned counsel for Lousier moved 
bowever that, for the purpose of supplement- 
Jag the deficiencies shewn to exist as to the 
at^ye items, the defendant should be put on 
his personal answers, with a view of obtaining 
from him the admission of his debt. To this 
course of proceeding, the Court cannot give 
its sanction. Attachment founded on claims 
ivhich are not liquid, or for which a written 
title under the hand of the debtor does not 
exist, are null if made without the inter- 
ference of a Judge, and no subsequent admis- 
sion of the party can cure this irregularity. 

Turning now to item 4, we find that the 
claim of Lousier is founded on two promis- 
sory notes left blank in the name of the 
payee» and purporting to be endorsed by C. 
de Barrant to Lucien Bax» who after they had 
become due on 24th August 1875, granted a 
receipt on the back thereof in the words : 
'' Pour acquit des mains et deniers de Mr 
'^ Lousier aîné ''. There was no subrogation 
made by Bax in favor of Lousier. It was 
contended by the learned counsel for Montoe* 
chio, that in this case, the debt of Montocchio 
to the holder of the promissory note being 
extinct by the fact of the payment made by 
Lousier, the action accruing to him was that 
of a negoiiorum gestor, and that between 
Lousier and Uontocchio there was no written 
title, such as to allow under Articles 558 et 
seq. CO. P. an attachment to be made with- 
out the order of a Judge. 

It was represented on tbe other hand, that 
although there was no irritten title or obliga- 
tion between Lousier and Montocchio, yet the 
origin of the claim of Lousier against Mon- 
tocchio was a promissory note subscribed by 
the latter^ and paid by Lousier, and that altho' 
Lousier could not any longer sue under the 
bill, the existence at one time of a written 
title, was sufficient to allow an attachment to 
be made without a Judge's order. It was also 
urged that, in the event of its holding that a 
Judge's order was necessary, the Court might 
in this instance stay proceedings in validity 
of attachment, until judgment of the Court in 
on action which Lousier was prepared to 
bring at once against Montocchio on ibis 
Item» 


It seems to the Court, after dua considera- 
tion, that the claim of Lousier having been 
made after the very long delay of seven 
years, and when the payment by him and the 
receipt in his favor took place after the ma* 
turity of the bill, that summary procedure on 
the Dill is incompetent, but that an action 
would He at the instance of Lousier against 
Montocchio on the ground that the former 
had advanced money on the latter's behalf, in 
which the receipt would be so far evidence 
of the truth of the allegation made in such 
action. Strictly applying this principle of 
the law, and looking to the fact that Lousier 
is not the holder of the document of Montoc- 

* 

chio by simple endorsation ; the Court is of 
opinion that there is no transference or sub« 
rogation in his favor, and, generally agree- 
ing with the argument submitted to us by 
Mr .Galea, we find the attachment upon 
these two promissory notes is null, having 
been made without a Judge's order, and it 
does not belong to the Court, to order a stay 
of proceedings for the purpose of allowing a 
principal action to be brought. Item 6 is a 
judgment debt of Montocchio to Chauvin, 
together with a bill of costs, both of which 
purport to have been paid ** des mains et 
"deniers de Lousier" but no subrogation was 
made in his favor. As to this item as there is 
no written title between Lousier and Mon- 
tocchio, and, as the only action accruing to 
him is that of negoiiorum gestor, the Court 
also declares the attachment founded on it, 
null and void. 

The learned counsel for Montocchio raised 
no objection to the Court going on with the 
case, in so far as concerned items 1 and 2, and 
pleaded several grounds of defence, in sup- 
port of which he proposed to call Mr Lousier 
on his personal answers. To this an objection 
was taken, on the ground that his ^* interro* 
'' gatoire " would have no other object, but to 
elicit from him answers in contradiction to 
sundry written statements embodied in docu« 
ments to which Lousier and Montocchio were 
parties; but on principle, when the procedure 
is regular, any party is entitled to call the 
other side to an ** interrogatoire sur faits et 
*' articles ; " the only reservation to be made 
being about the relevancy of the questions 
put. The Court will therefore allow Mr Lou* 
aier to be called on his personal answers, and 
will resume the hearing of the case at an 
early date. Costs reserved. 
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SVPRBSIE COURT 


Commission to examine cbrtaih pbrsoks 
on oath and on personal answers. 

2^M iê an application fin* the issuing of a 
Commission to examine certain persons as 
witnesses on oath, and certain parties on 
their personal anstoers'^and was granted 
ly the Court, Costs reserved. 


ROLLAND & PAULY,— Plaintiffs 


versus 


WEDELÈS & Co. & ORS,— Defendants. 


Before 

is Honor Etienne Pxlleeeau,— Acting 

Chief Judge 

and 

His Honor J. Rouillard^— Acting Puisne 

Judge 


P. L. Chastellier, Counsel for Plaintiff^ 
A. Rolando^ Attorney for the same. 

T* L. Jenkins,. Counsel for Defendants, 
A» RoHANj Attorney for the same. 


Record No 22069. 


Judgment on motion for the issuing of a Com* 
mission to examine witnesses. 


Itth September 1888. 

Mr Justice Pellereau : — This is an appli- 
cation for the issuing of a commission to 
examine certain persons as witnesses on oath, 
and certain parties on their personal answers. 

The application was objected to on the 
ground that there were certain preliminary 
questions which might throw out the action 


altogether without hearing the wifntfivflf. la 
order to examine whether the objeoiiinsm 
which were taken by the counsel were boms 
out by the pleadings, we have carefuLly rmsA 
the plea of the defendants, and we find noânn^ 
to bear out the attitude which has been tek^D 
for the first time at the Bar. The first plea is 
'' that the plaintiff has no right title or cdpa* 
city to enter the action." That certainly is aa 
unmeaning plea which does not show thai 
the plaintiff is not to take the preliminary 
measures necessary to obtain the evidence on 
which his action is founded. The first plea in 
addition ''nor can he invoke the law of trade* 
''marks in the present dase.'^ The plaintiff hia 
stated in his declaration and also in an affi» 
davit which has been sworn to, that he is the 
bearer of a trade-mark, and that that trade* 
mark is registered, and he alleges a breach of 
his rights in virtue of the trade-mark. That 
" prima facie '' certainly gives him a right of 
action, and the denial therefore that he can 
invoke the law of trade-marks in the pre* 
sent case, cannot be supported ; unless the plee 
means something which is latent but not ap- 
parent, the plea simply means that he hat 
not the right to invoke the law of trade-marluL 
There is a trade mark, it has been registered 
and a breach has been alleged ; these facts cer- 
tainly give to the plaintiff the right of ad* 
ducing evidence to shew the breach of his 
right. If the defendant wished to avail him- 
self of the plea which has been put forward 
verbally at the bar, namely: that the regis-^ 
tration has taken place at a certain date, and 
it is only after that date, that the action cas 
be entered, and ^ith regard to facts occur* 
ting only after that date, that should have 
been specially pleaded. I cannot admit for 
an instant a vague plea like this, which «im» 
ply denies generally that the plaintiff can in- 
voke the law of trade-marks. No specific de* 
fences as the ones mentioned at the Bar have 
been stated in the plea, nor are they supported 
by affidavit, and I must therefore come to the 
conclusion that there is nothing in that plee 
to prevent the commission being issued» 

The second plea denies certain capacities 
on the part of the defendants, and says that 
they ought not to have been sued in those ca- 
pacities, but the plaintiff has stated that he 
wishes by the evidence he seeks to obtain, te 
prove those capacities ; and therefore that plee 
can be no objection to the issuing of the Vont^ 
mission. 

The third plea is no bar whatever to the 
plaintiff's obtaining the necessary evidence te 
substantiate his allegation of loss or damage» 


i 
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If there had been an objection based on a 
plea shewing clearly that the issuing of the 
ComnisflioD would have been a useless ex- 
pense, and if that plea were decided in favor 
<rf the defendant» \he action woul^ have been 
put a stop to. We should certainly have re- 
tùeed to issue the Commission until that plea 
had been decided upon, but there is no such 
plea, and under the circumstances I think 
that the Commission should issue. 

I wish however^ to state this, that in the 
motion paper the application stands '' for an 
'' order to examine by interrogatories in writ- 
f * ing or " viva voce '* on oath as witnesses. *' 

I understand from Mr Chastellier that what 
is meant is this, that the wituesses should be 
heard ''viva voce" on oath, and the parties 
on personal answers. I have therefore taken 
the liberty to adapt the motion paper to the 
application by striking out the words '' in* 
f, terrogatories in wnting or " and the motion 
as it stands after this alteration is granted. 

The costs are reserved. 


SUPRE9IE COURT. 


cr.atm op damages fok injury to winb.— 
Plaintiff not entitled to abandon 
goods unless totally destroyed. 

This is an action for damages conBtsting in 
the value of 18 caske of wine shipped for 
Plaintifs. 

An inierloeuiory judgment has been given ly 
the Courtf in which it was ruled that it was 
for the Plaintiff to shew that a certain 
amount of the damages done to the goods, 
did not take place in the lighters when the 
goods were landed nor on share, until the 
moment they received delivery. 

The Court held that the Plaintif has satis* 
factorily proved that the damage to the 
casks did net occur in the lighter, nor on the 
wharf, hut must have oceured on board the 
ship and that they have satisfactorily proved 
the damage. 

Tor the Defendant it was argued that the 
Plaintiffs ought npt to receive the full value 


of the goods, for it' was not proved that tha 
wine had been rendered worthless.'^ More* 
over that the Plaintiffs were not entitled to 
abandon the goods to the Defendant and 
claim the full value. 

The Court held that as the goods acre not so 
damaged as to be worthless, the Plaintiffs 
could not abandon them, but might claim 
damages for the loss of value they had 
sujfered. 

Evidence shewed that the wine had been dama^ 
ged to the extent of Rs. 30 per cask,''^ and 
damages at this rate were allowed by tlie 
Court with I costs. 


6ALDEMAB Fbxres,— Plaintiff 


versés 

* 

C. ANDERSEN,— Defendant 




Before , 

His Honor Eiisnnb PellereaUj*- Acting 

Chief Judge. 

ft 

and 

His Honor Joun Rouillard— 'Acting Puisne 

Judge 


W. Newton,— Counsel for Plaintiff 
F. Victor, — ^Attorney for the same. 

P. L. Chastellier,— Counsel for Defendant 
E. DuviviER,— Attorney for the same. 


Record No« £2,025 

tath SepUmber 1888» 

In this matter an interlocutory judgment 
has been given by the Supreme Court in 
which it was ruled that it i»as for Galdemar 
fràres to shew that a certain amount of damage 
done to the goods, did not take place in the 
Ughters when the goods were landed, nor on 
shore^ until the moment they received deli*: 


A 


veryi 


\ 


•^ V 
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This action is one for damages^ cousisfing 
in the value of thirteen caska of wine, trhich 
had been shipped for Galdemar frères. 

The first question to be decided by us is 
whether the plaintiff's have satisfactorily prov- 
ed thnt no damage occurred from the mo- 
ment the goods left the ship, which would 
necessarily lead to the consequence that the 
damage had taken place on board the ship. 
Evidence has been adduced^ which may be 
considered as interested evidence on both 
sides. Firstly : all the employés of the light- 
erage establishment are concerned in the mat- 
ter. They have an interest in shewing that 
the damage did not occur by their faulty and 
that it was not whilst under their care that 
the goods were damaged. On the other hand 
the Captain of the ship and those under him 
may also be said to be not quite impartial in 
the matter, but between those two series of 
depositions, we have the depositions of men 
who are impartial, men who are employed by 
the Custom House, and it is I believe, their 
evidence which should mainly guide us in 
order to see where the real truth is. Those 
witnesses say that when the casks were 
brought on the wharf, there was no oil on the 
custom wharf. There were no traces of recent- 
ly spilt oil about the place where the casks 
were located. One of the witnesses even said 
he looked into the lighter in which the goods 
were put, and he noticed no trace of oil, so 
that the consequence which we may well 
deduce from that is this : that if the oil had 
been spread upon the casks it must have been 
before they left the ship. 

On the whole therefore, looking at the evi- 
dence, we have come to the conclusion that 
the plaintiffs have satisfactorily proved that 
the damage to the casks by the oil did not 
occur in the lighter or on the wharf, but must 
have occurred on board the ship, and we have 
no hesitation in coming to the conclusion that 
the plainti£fs have Satisfactorily proved the 
damage. 

It was argued by the defendant that the 
plaintiffs ought not to receive the full amount 
they claim. It was argued that the plainti£b 
were not entitled to abandon the goods and 
claim the full value, because it is not shewn 
to the Court that those goods were worth 
nothing, the outside of the casks has been 
spoilt but it was not proved that the contents 
were spoilt ; the wine may have been good, 
the value of the articles in bulk may have 
bf en diminished, but that is no reason why 
CfJdemar frères should give up the goods. It 


may also be said that fhe gOQ^ m not Hie 
property of Che Captain but reanylrae proper* 
ty of Oaldemar, and that there b no law wliiafc 
allows a pMty to change the ownership of 
goods and to leave them at acothei's risk^ 
unless there is such a destruction of their valus 
that they are worthless. The law gives a right 
to damages, but is there a law which entête 
that a party is entitled to leave the goote 
to the other party instead of claiming right 
to damages ? We have looked into the anlho^ 
rities and have found in the case of Oxley in 
the 8Srd Law Journal, that a oarty is not 
entitled to abandon goods wbicn have becaa 
damaged, but that he can only claim damages^ 
That IS the English Law. Bui it has tlso 
been decided by French Authorities, and those 
authorities explain the case — that the goods 
can be abandonned if the damage is so great 
as to make them unfit for anytlung, but that 
they cannot be abandoned if there is only a 
diminution of their value. By the light of 
these Authorities I think we can safely come 
to this conclusion, that in this case it is not 
shewn that the goods had completely lost their 
value, the only witness on the point says that 
the damage is only Rs. 80 per cask, and that 
is only one fifth of their value, so that w% 
hold in favor of defendant that Messrs. Gral* 
demar are not entitled to abandon the goods, 
but that they are entitled only to claim the 
amount of the damage suffered. Theplainti& 
have brought forward a witness, and he has 
been met by no counter evidence, who said 
that the damage was to the extent of Rs 30 
per cask and, we therefore allow Rs 390 m 
damages at the rate of Rs 30 for each of thm 
thirteen casks. 

r 

With regard to the costs, we think they 
should be bupreme Court costs* 

The question that was raised was, whether 
all the goods should be abandoned, and we 
think that under the circumstances, on ac* 
count of the difficulty of the case, the actioa 
was properly raised here. But the plaintiffs 
have not won on all the issues, he has woa 
on the issue which was decided before we 
took up the case, and also on the question of 
fact. He is therefore entitled to all his wit-^ 
nesses' costs, but as he loses on the third 
issue, we think that he ought to have two 
thirds of the bill of costs with the whole of 
the witnesses costs. 
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Application that an obde» given by a 
Judge in Chambebs be made a Rule of 
COUBT, gbanted. 

This i$ an application thai an order hy a 
Judge in Chambers should he declared to be 
a Rule of Court. 

f!he order was to the effect that a certain 
survey of landed property should take place, 

T%e Survey teas objected to hy the defendant, 
on the ground that a question of ouniership 
hetng raised, the Surveyor should not pro* 
ceed with the survey, but the case should be 
submitted to the decision of the competent 
Court. 

The Court considered that the statement of the 
Defendant did not clearly raise any ques» 
tion ofownefship or possession but seems on 
the contrary to be an objection to any sur- 
tey at all. 

jApplication granted with costs. 


BERBETER— Plaintiff 

versus 
RENAUD & OBs— Defendants 
Before 
His Honor E. Pbllebeaxj, Actg* Chief Juge 
His Honor A. MtjbEj Second Puisne Judge 

and . 

His Honor J. Rouillard^ Acting Puisne 

Judge 

P, L. Chasteixibb,— Counsel for Plaintiff 
F. VicrroB, — Attorney for the same 

H. Galea, — Counsel fur Defendants 
£• LaubekTi— -Attorney for the same 

Secord No. 22,126. 

l^h October 1688. 

3ff Justice Petlereau :— This is an appli- 
«tion for the making of an order giv^n by 
file Judge at Chatnbeffs u nile of Court.' 
The order' was to the effect that a certain 


line of demarkation between two immoye« 
able properties should be oiade, the bound*, 
aries fixed and every thing done for the 
purposes of a survey. I have no doubt what* 
ever that when parties consent to a survey 
being made» if questions of ownerships are 
raised during the survey, the surveyor should 
stop, in order that the Courts of Law> the 
proper jurisdiction, should decide upon those 
those questions ; but when, as in this case, 
the surveyor is appointed by an order of Jus* 
tice, it may be a question whether the sur- 
veyor should stop, when questions of owner- 
ships are raised^ and whether those points 
should not be recorded and signed by the 
parties and the survey proceeded with to the 
end in order that all the objections taken 
should afterwards be submitted to the pro- 
per Court. But it is not necessary for us to 
decide in this case whether such a course 
should have been followed, and whether the 
Land Surveyor should have stopped upon a 
question of ownership being raised, or should 
record the question and go on with the sur- 
vey on account of the Judge's order ; it ia 
sufficient in this case to look at the objection 
which has been^ade, in order to come to the 
conclusion that the objection was not such as 
to prevent the Land Surveyor going on with 
the survey. We have carefully read the ob- 
jection as drafted and I have no hesitation in 
thinking, and my brother judges agree with 
me, that the statement made by the defendant 
does not clearly raise any question of owner- 
ship or possession, but seems on the contrary 
to be an objection to any survey at all. 

We will not say any thing as to what our 
decision would have been if there had been 
a question of ownership or possession properly 
raised upon the face of the memorandum of 
survey, or clearly made at the time ; but 
we consider that the protest went not ao 
much to a point of ownership as to an ob« 
jection to the proceedings going on, and this 
he was not entitled to make. We therefore 
think that the plaintiff is entitled to move 
that the order of the judge be made a rule of 
Court, and that he is entitled to it with costs. 

w 

It will be for the defendant afterwards, 
when the survey is proceeded with^ to raise 
any question of ownership, and to avail him- 
self of any right he thipks he may bs^ve* 

The application is therefore granted witli- 
costs. 


« i 
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SUPREME COURT 


Imprisonmunt for debt. — > Sbobbting or 
othbrwisb disposing of propbrtt to 

FRBJTTDIGE OF A CrBDITOR. — WhAIE IS 

Fraubulbnt Secrbtion. — Ord. 16 of 
1869, Art. 6. 

2%i$ is on action upon an unêaHsfied jttdg* 
ment. The Plaintif obtained a judgment 
for rent due by the Defendant, but in epiie 
of hie aUempte he woe unable to secure the 
payment of hie debt. 

The Drfendant wae examined in accordance 
icUh Art. 6 of Ord. 16 of 1869, as well as 
witnesses called in the matter, and the Court 
held that the defendant had secreted money 
thai he ought to hate paid to his Creditor. 
And further that as the secretion had taken 
place subsequently to the judgment obtained 
hy the Plaintif, the Defendant has rendered 
himself liable to imprisonment. 

The judgment of the Court is that the De* 
fendant be imprisoned for three calendar 
months unless the debt be sooner paid. 

PAVIB & ANOR— Plaintiffs 
versus 

RAMS AMT-- Defendant 
Before 

His Honor E. Pbllbreau, Actg. Chief Judge 

and 

His Honor A, Murb, Second Puisne Judge 

W. Nbwton.— Of Counsel for Pliiintiff 
H* Bbrtin,— Attorney for the same. 

T. Jollivbt,— Of Counsel for Defendant 
L« Wohrnitz, —Attorney for the same. 

Record No. 21,938. 

(JTnsaiisfied Judgment^ 

Jvdghbnt of His Honor A« Mitre 

nth October 1888. 

This is an action on an unsatisfied judg- 
ment. The plaintiff has obtained a judg- 
ment for a deot due by the defendant^ he has 
sworn before a Judge in Chambers that he 
hii endearoured to realise his debt and has 


been unable to do so, and that he has reaaom 
to beliere that the party is seeretittgonetber-* 
wise disposing of his property in rfiofinsd oT 
his rights. 

The case is rather of a peculiar natave. Hb 

appears that the plaintiff's mandatory hA& let 

to an indian of the name of Bamsamy s largB 

house in Port Louis, at a rent of Ba 180 igi&g 

month. After some time that rent was raised 

by notice to Bs. 220 per month, and the 

plaintiff's mandatory alleges that in oonse- 

quence of that, a feeling of ill will arose in the 

mind of the défendant, that he continued as 

his tenant but at the same time he ayofded 

paying him his rent. An action was bongèt 

and a .decree obtained for the sum of Rs 181S 

with interests and costs, being the amount eC 

rent that was due from June 1882 up to the 

1st of March 188S* Efforts were made by the 

seizure of subjects supposed to belong to 

the defendant, and by attachments, to obtain 

payment of that sum of money, but unsuooesi- 

fully. Among other subjects that were seised 

there was a *' Messagerie " or Livery Btabfo^ 

which was carried on by the defendant and • 

man called Coolapachetty, and there is eyi» 

dence here that tney were partners up to Oèb 

date of the seizure, and immediately upon thm 

seizure, he affected tobcing about, or did bring 

about a separation of partnership, so that the 

seizure might be held bad. An opposition 

was at the same time lodged in the hands off 

the seizing usher, to tne effect that this 

'* Messageries *' belonged entirely to the part» 

ner or to the supposed partner of the defen«> 

dant Ramsamy, and the matter was not pro-* 

ceeded with* 

The question is whether the defendant frUs 
within the provisions of the statute, and I 
think it is an important consideration to in* 
terpret the 6th article of the Ofdtnanoe for 
the abolition of imprisonment for debt. ^ In 
the first place it directs the procedure which I 
hare indicated, of appearing before a j odge in 
Chambers, of an affidavit there, of a summons 
to bring the party before the Court, and then 
it directs that the debtor shall be examined 
before the Court touching his property, and 
that witnesses may by leave of the Court bs 
heard on the suit of the debtor or of the ere» 
ditor. But it goes on further to say : ' If the 
« debtor does not attend, or if attending he 
'' refuses to make such disclosures as may bs 
" required of him by the Court, or if after 
'^ his examination it appears to the Court 
^' that he has secreted or disposed of his pro* 
'' perty in fraud of the rights of his creditors^ 
'' the Court may order such debtor to be un- 
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s* piUoned unlefis the clium of the creditor be 
€< satUfied/' 

Kow the pdnt that I think important and 
Oxe only, question of law in the case, is» what 
is Ifhe kind of fraud and secretion which this 
statute points at with regard to the rights of 
the oredilor ? Is it a fraud or a secretion of 
property that has occurred before the judg- 
ment, or must it be a fraud and secretion of 
property that occurs after judgment ? Both 
my learned broihers and myself are of opi- 
nion that the fraud and secretion, to let in 
the operation of the statute» must be subse- 
quent to the date of the judgment — that the 
statute was meant to enable creditors to ob- 
tain payment of their rights after they have 
obtained judgment ; and that therefore» the 
fraad and secretion that is pointed out» must 
be some fraud or secretion that has occurred 
subsequent to the date of the judgment. 

It is from this interpretation of the statute 
tbat the delicacy in applying that law to the 
iaelfi of the case arises» for» as the evidence 
ipvhich was laid before the Court at great 
length shews» this man Ramsamy had obtained 
this lease and had sublet to an enormous 
number of subtenants» through a long course 
of time» the collection of rent from these ha- 
iring taken place chiefly before the date of the 
judgment. Ramsamy endeavoured by every 
means in his power to refuse to answer the 
questions put to him as to the position of his 
affairs, but after enumerating a long list of 
his subtenants» on the question put by the 
examining counsel for the plaintiff he had to 
admit that he had during the last nine 
months of the lease received Rs. 90» Rs. 100 
and Rs. 1$ per month» from his subtenants» 
that is the nature of his own admission made 
with great difficulty* We have the evidence 
I think of some 30 witnesses who all came 
forward stating that they had been tenants of 
his» and that they had regularly paid ' their 
rents to him. There are some half dozen» of 
these tt-nants who reveal a very extraordinary 
state of matters» after the judgment was taken 
against him, in place of paying their rents to 
bim» Coolapachetty his friend or his partner 
in the *' Messagerie " business went to seve- 
jral of those tenants^ some half a doaen» and 
represented that he had obtained the lease in 
bis own name» and up lifted the rents from 
Ixim. I must say that I think that the step 
that was taken between those two friends 
was very suspicious. Then again these 24 
or 30 witnesses shew that a sum of some* 
tiling like Rs. 200 a month came into the 
hands of this man ; that he failed to pay the 


Erincipal rent during that time» and that he 
as not given any account of how he has dis* 
posed of this money is another fact of impor- 
tance in the case. I think he was bound to 
disclose how he had spent that money ; and 
in default of disclosing how he has spent it, 
it seems to me we must presume that the 
money has been in his hands and has been 
maliciously retained in his hands to destroy 
the right of his creditors the plaintiffs» and 
that therefore» notwithstanding the interpret 
tation I have put on the 6tti section of this 
statute» the fraud, or rather» the secreting .jof 
the mone'ys, though begun before the date of 
the judgment» was continued after the date 
of the judgment» in short» that there was a 
continuance of conduct after the date of the 
judgment which had begun before the date of 
the judgment. 

In addition to that there was an affirma- 
tive declaration lodged by partners of his in a 
vegetable business which they carried on» 
under which it was found that he had received 
of Rs 1^,698 ; while these proceedings were 
going on» that is to say, while the judgment 
was being obtained and while this rent ought 
to have been paid» Ramsamy was receiving a 
sum amounting to that figure from this busi- 
ness of his. 

The sums that he has received during the 
time that the rent should have been paid» 
amount to no less a sum than Rs. 7»498» and 
he has failed to pay a debt of Bs 1»815. He 
has not chosen to explain how he has dis- 
posed of this money» and though it is with re- 
luctance that the Court orders any man in 
his position to prison» yet I do not see my 
way to escape from tjie conclusion that this 
man has come within the provisions of this 
Ordinance» and that he has secreted, mo- 
ney that he ought to have paid to his^ ere* 
ditors. 


The judgment of the Court therefore is 
that be shall be imprisoned for three calen- 
dar months unless this debt be sooner paid» 


JXJDGMENT OF HiS HONOft E. PeLLEKBAU* 

17ih October 1888. 

1 agree with my learned brother :— There- 
are two series of cases under Ordinance 16 àf 
1869 in which imprisonment can be-decree£>^ 
Tbe first series is to be found in ArtttMr, 
4 & 5 of the law, and the case in which im« 
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prisonment may be inflicted according to 
those articles may be for facts which have 
occurred previous to the judgment, but with 
)re&aid to article 6 it seems evident, both from 
the context of the authority which I am 
going- to mention, and from the context of 
the law itself, that the fact which is punishable 
nkust be posterior to the decree. 

Article 6 reads thus :«»'' It shall further 
" be lawful for any party who has obtained 
'' any judgment or order in the Supreme 
'* Court, in every case when he shall have 
^* good and substantial reason to believe that 
'^ his debtor has the means of paying him, 
"but wilfully refuses to do so, to make an 
'* affidavit of the fact and to apply to a Judge 
'' in Chambers for an order calling the debtor 
'' to be examined before the said Court. If 
" the said judge in his discrelton, thinks 
'^ that such order ought to be granted, he 
^' shall issue such order, which shall be served, 
" personally by an usher specially appointed, 
'' and the debtor shall be bound to appear 
^ before the Court on the day appointed in 
'' the order. The said debtor shall be exa- 
" mined before the Court touching his pro* 
^' perty find witnesses may, by leave of the 
" Court be heard on the side* of the debtor or 
'' of the creditor. If the debtor does nol 
" attend^ or if attending he refuses to make 
^ such disclosures as may be required of him 
'' by the Court ; or, if after his examination, 
'' it appears to the Court that he has secreted 
*' or disposed of his property in fraud of the 
^^ the rights of his creditor, the Court may 
'< order such debtor to be imprisoned unless 
f * the claim of the creditor be satisfied.'* 

It was argued that there was nothing very 
clear in that article to shew that the fraud 
must be posterior rather than anterior ; but 
the very context shews that it is only after 
a judgment has been given, that the proceed'* 
ings to obtain the imprisonment under that 
article can be taken, as we have here to deal 
with imprisonment for fraud, which of its 
nature is a j^enalty ; we ought, I believe, to 
take the strictest sense and to adopt the view 
that it is for facts posterior to the judgment ; 
besides the reason of the taw is tnat the 
judgment is not satisfied, and the fourth line 
of article 6 enacts that the debtor must have 
after the judgment the means of paying. 

« 

I have looked into the English authorities 
on the subject, and although I have not been 
able to find a judgment on the pointy I am 
able to 9dLj that in Mr Hey wood's book on 
County Court Practice^ it is cUriy stated 


that the facts for which the imprisoiimeiit msf 
be decreed must be posterior to the jsidgmeii& 
At all events we have to deal wfti m 'peoial 
law, and judging from the context, applying^ 
a strict interpretation, as ought to be applied 
in cases of this nature, I have coma to tlia 
conclusion, with my learned brother^ thai t\ija 
facts must be posterior to the judgmeal; 

I shall say nothing of the sale of the shaia 
in the livery stable, because there was a sei* 
zure and the seizure has been abandoned and 
it is therefore doubtful whether the sale has 
taken place in fraud of the rights of thia 
creditor, but there is sufficient evidence ia 
the other facts to lead us to the condusioa 
that after the judgment the defendant must 
have had money in his possession whiefa be 
has secreted. He has received large soma» 
He does not shew how he could have spent all 
those sums ; and to our minds the sums ana 
so large, that we are necessarily led to the 
conclusion that he must have had monej 
coming from that tenancy in bis possessioiiy 
after the judgment ordering him to pay the 
sum<-*he must have secreted it because he 
gives no satisfactory explanation about i^ 
and he fully deserves to go to prison. Aa 
my learned brother said, the judgement is iat» 
prisoament for three calendar months from 
the date of the execution of the warrant 

The costs of this motion will go against the 
defendant. 


■ 


SUPREME COVBT 

Appeal from Judgment op thb actikgi 
ptstrict magistrats of g rand port.— 
Sale of a House bv a wifb without 
intervention of husband. — 8 kmo val 
OF HOUSE. — Damages.— Bss^JuniCATA. 

This is an appsal from a fudgmerU of the 
Acting District Magistrate of Grand Fori 
under the follotoing droumstances. 

The appellant purchased a house from the 
wife of the Respondent {who was separated 
from her husband) without the intervention 
of the latter* 

This house the appellant sold to one Jean 
Louis who removed it from the site on whidk 
U stood. 

Upon this removal^ Armand, the respondent 
sued Jean Itouis for removing the house. 
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ihê ' action wi$ dismiêsed as Jean Louie 
fCQê held merely to have diepoeed of what 
vaas prima facie hie own» 

Jbwanéf then sued Sénèque, calling upon him 
to reitore the building to its original state, 
or m default to pay the sum of Rs. 600. 
ihe Acting District Magistrate awarded 
damages to the extent of Be. 410. 

JFVom this Judgment Sénèque appeals on three 
grounds* 

The first obfeetion . raised by the appelant is 
that Àe Magietrate amended the plaint and 
ihat he was wrong to do so. 

Meld that a District Magistrate may not only 
so amend a plaint as to bring out clearly 
the issue, but also amend it even in sub^ 
stance. 

The second ground of appeal was that of 
" nts judicata:' 

Seld that in the first action brought against 
Jean Louis the queition of title was raised, 
inasmuch as the Magistrate held that the 
Bouse belonged to Jean Louis by virtue of 
the purchase made by Aim from Sénèque, 

\ and that he acted legally in removing it. 
Further that tJie question raised in the se* 
cond action was precisely that raised in the 
first. 

-Judgment of District Magistrate reversed. 
Costs divided. 

The Court also held that ilie wife (Mrs. Arm 
mand) should have been put into the catiae. 

6ENÈQUE FiL8,— Appellant, 

versus 

ABM ANDj— Re8pondent« 

Before 

His Honor Etibnnb PsjuLERE^y,— Acting 

Chief Judge 

and 

His Honor John Rouillabd, Acting Puisne 

Judge 

^. Newton,— Of Counsel for Appellaut 
X. DB8rsRLSS»<-*Attoxney for the same. 


E. Gallbt^— Counsel for Respondent 
A. Lalakdbllb, — Attornj 



Record No. 78& 


I ;r/)/à 


A Vr 


^OLES^E 


^F 


li^JPS^^l^^^j I 


Mr Justice PeUereau :«- Tn^ tirir 
Newton for the Appellant, took three points* 
The first was that the Magistrate was wrong 
in allowing the amendment. He quoted 
the Common Law procedure act^ the Rule* 
of the Supreme Court and also the rules 
of the District Courts. We are not of the 
opinion submitted by the appellant in this 
case. We think that there is a great dif* 
ference between the rule of the Supreme 
Court and that of the District Court, and that 
the words : ** in substance '^ which are to be 
found in the latter give a much greater power 
of amendment to the District Magistrate thaa 
the rules of the Supreme Court as actually 
existing, give to the Judges of that Court. 
The reason is obvious — in the smaller Courts 
the parties apply to the District clerk for their 
plaints — the cases are of smaller amounts, the 
parties themselves may not have attornies, 
they may not be able to frame their pleadings 
&c., and the claim has to be put into writ- 
ing by the clerk, persons often apply to the 
district clerk without a prœcipe and the clerk 
has to draw up^the plaint. The consequence 
is that the plaint may be very badly drawn 
up, and this not through the fault of the par* 
ties, and therefore it is expedient that the 
fullest power of amendment should exist» 
The Court, therefore, thinks that it was fully 
in the discretion of the District Magistrate 
to alter the plaint, even when the additional 
conclusions which had been introduced by 
that amendment differed from the first con* 
elusions. 


For my part, I do not agree with the argu» 
ment that the latter portion of the rule quali» 
fies the previous parr, namely : that portion 
which enacts that the power exists for the 
purpose of bringing out clearly the point 
at issue. I think there is a great distinction 
between the first and second parts of the rule. . 
In the ^rst part the word ' mav ** is used and 
the terms are left entirely to the Mf^gi^^'^^t . 
whilst the second member of the rule point9 
out certain cases in w^içh the Magistrate, «fs 
well as the Judge of t^ Supreme Court (fur ^ 
that second part is the samp in both ri^leç). \f '^ 
bound to grant the ; amendnfieni* I , jcqnsjMlyi; ;' 
that a Magistrate and a Jfudge of the Supreme ; 


i 
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Court hare not merely the discrétion for 
tfae purpose of bringing out clearly the points 
«t issue, but that they are bound to do êO, 
provided ofcourse, that the amendment does 
not go beyond the issue proposed. The se- 
cond part, in which it is compulsory to amende 
ih very different from the first part in which 
broader powers are giyen by the District 
Court Rule— and the broader power there 
giTeUi and left to the discretion of the M agis- 
tratOj is not merely to amend so as to bring 
out clearly the issue, but to amend even in 
substance. That means that the substance 
nay be altered^ and if it may be, it is clear 
that the original conclusion may be very dif- 
ferent from the conclusion as amended. My 
learned brother and myself agree on the 
broad point that there was a discretion given 
to the District Magistrate, that he used that 
discretion properly, and that having used it 
the defendant became aware of it. He could 
Lave asked for a postponmentif he wanted it. 
He has not ajBked for it, and on the appeal 
we do not think we ought to review the deci- 
sion of the Magistrate on that points 

The second point urged by Newton is that 
of** res -judicata.'* It was urged by him that 
on a previous occasion a similar action had 
been brought, in different terms it is true, 
l)ni substantially the same. We had some 
hesitation yesterday on the point, but since 
then, we have arrived at the conclusion that 
the argument of Mr. Newton is borne out by 
the facts of the casc^ and that he must succeed 
on (but point. The first action which was 
entered by Armand against Sénèque was for 
the wrongful removal of certain buildings on 
a plot of ground, and for damages, because the 
<lofen(lant had done so without right title or 
capacity and to the ])rejudice of the plaintiff. 
We do not see any ihing in the plaint which 
relates to the ownership by viitue of a certain 
title which was considered to bo void or void» 
able. We do not see exactly in the written 
plea which was put before the Magistrate, any 
issue raised by which any such title was 
invoked, and on which the appellant attacked 
the title. It was on that account argued by 
Idr. Gallet, for the respondent, that there wa« 
sot before the Court a demand having the 
same object as the second demand, but we are 
clear that " res-judicata'' is not merely to be 
founded on the plaint or on the demand. If 
a demand is made against a certain party 
claiming damages for a wrongM act^ and the 
defendant by his plea, verbal or written, or 
by his argument, according to the practice of 
tno Courtj raises the noint that he was enti- 
tled to do the aot which is alleged to be wrong* 


ful, and raises the issue whibh'ia ati issue 
" prijudioielle **, a preliminary iasne, — it is 
quite dear that a decision given h^ uèàmpe^ 
tent Court on that question of title willbe 
" res-judicata *% although there may be no 
allegation in the plaint or demand of the? de-^ 
fendant having a title or of the tifle *^bei&£p 
disputed ^-otherwise it would be vei^ 'eftégr 
for a party to enter a declaration before the 
Supreme Court, for him not to mention the 
title of his opponent, and when the opponeot 
raises by his plea the question of that title and 
the plaintiff would by his replication put it iii 
i8sue«-»the defendant would afterwards say 
that there was no plea of ** res-judicata *' 
whatever possible. We have therefore, to 
ascertain whether in the first case the ded* 
sion which was given by the Magistrate either 
emressly or impliedly decided a question of 
title— and if there was a question of title 
decided (although the Magistrate might not 
have considered it himself fully) if the effect 
of and the construction put on his judgment 
are that he must have decided the questions 
of title before he -gave judgment as to the 
damages^ it is evident that the judgment as 
to the damages carries with it a judgment as 
to the title. Suppose a man enters an action 
in damages against another for having très» 
passed upon his ground, and the judgment 
said that the damages could not be granted 
because the defendant had a title to the land^ 
it is quite clear that the judgment would 
decide not merely that there was no right to 
damao^es, but no action in damages because 
defendant had a title. Let us read the judg- 
ment in this case : 

'' The plaintiff asked the Court to find the 
'' defendant liable to him in Rs 600 as dama* 
*^ ges» In order to see whether the defendant 
** is in fault it must be seen whether he had 
** a right to do what he did, viz ; to sell the 
** house to Jean Louis, and secondly wbether 
** from the facts proved, and in presence of 
" the plaint as is worded, the plaintiff has 
'^ made out his case. Upon the first branch. 
" of the case it was proved that the house 
" belongs to Mrs. Armand that she was sepa- 
'^ rated from her husband, and that she sold 
<^ the house to defendant, but without plain- 
" tiff's authority - 


9> 


The question of title, therefore, did come 
before the Magistrate, although it may not 
have been put on the plea, as is done before 
this Court, it is quite clear from the judg- 
ment and the drift of tbe defence that the 
question of title did arise. The Magistrate 
mentions that the property belongs to Mrs» 
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Armand» tbat she was separated from ber 
buaband» and tbatabe aold the house to the 
defendant, but without the authority of the 
plaintiff, l\e further says : 

«« There can be no doubt, therefore, that 
^' when S4nèque boug^bt the house from Mrs. 
^' Armand and sold it again to Jean Louis, 
^' he had a right to dispose of what was to all 
f ' appearances his own property/' 

Is it not clear here that the very pith of 
the decision is that Sénèque had bought the 
liouse from Mrs. Armard and that he had a 
title to do what he did ? 

*' He may have bought wrongfully from 
^' Mrs. Axmand, but nevertheless he thought 
^ himself proprietor of the house, and could 
^^ do what he liked with it. It is not astonish- 
*' ing therefore to see defendant in due course 
^' of time reselling the house and pocketing 
^^ the price. Can he under these circuuistan- 
^^ cem, and specially in presence of the terms 
^* of the plaint which I have before me, be 
^* called upon to pay Rs 600 as damages ?<— 
^' I think not, for upon the second part of the 
^ case it has been proved beyond a doubt that 
^' defendant had no part whatever in the 
*' removal of a house and illegally converting 
'' it to his own use. I think that plttintiff has 
^ not made out his case. He proved how- 
^' ever that Jean Louis had removed the house, 
^' but Jean Louis removed the house because 
^* he had pail for it, and thus it had become 
^ his property, and he could do with it what 
*' he liked* For all these reasons I am of 
'* opinion that plaintiff has not made out his 
^* case^ and that the action nhich he has enter- 
^' ed against defendant has been badly ciiter- 
^* ed. I must accordingly non-suit the plain- 
*' tiff with costs." 

The Magistrate thought clearly that the 
plaintiff might be prejudiced by the judgment 
in right to the property which he alleged, and 
wanted to have a Detter opportunity perhaps 
of vindicating that right and he ordered a 
&on*8uit— -but the party then moved for a 
judgment against himself. The first demand 
was for Rs. 600 as damages for the illegal 
removal of the property without the right 
title or capacity. The second demand is for 
Its 600 for the illegal removal of a house,— 
which is identically the same case up to this 
moment. By an amendment which takes 
place afterwards it is altered in the following 
manner : 

'* Mr. Hewetson moves tha't the plaint be 


^' amended by inserting after the words r 
*' rebuilt in another district '' the w^ds r 
'* whereas, the said defendant alleges hiut^ 
** self to be the owner of the said bouse ita 
'^ virtue of an alleged sale by the plaintifiTIa 
^ wife without the authority of her husband* 
^ Whereas the said sale is null and void or ai 
** all events '^nullable" and again after tb» 
the words : '' have & demand'' the word» 
'' Tbat the said sale be declared null and 
^' void, and that the defendant be ordered t0 
'' restore the said building in its original state 
^' in a delay to be fixed by the Court or to pay 
" him the sum of Bs. 600 as damages "• 

Supposing the defendant does not restore 
the buildings to their former condition what 
judgment is asked to be given ? A judgment 
for damages, and as a fact judgment was given 
for the sum of Rs. 410 as damages, which is 
part of the Rs. 600 damages claimed for the 
illegal removal of the buildings. 

What Is really the cause of the second demand ? 

The practical part of the judgment is the 
enforcement of the payment of a sum of 
Rs410, which is the reverse of the previous 
judgment* This at once shews that the second 
judgment went on substantially the same 
grounds as the first. In both cases it is e 
demand in damages— in both cases the par* 
ties are the samoi the eapacities are the same» 
the same question or cause of the demand. 

What is really the cause of the second demand ? 

It was clearly the illegal removal of the 
house and the prejudice suffered. After the 
amendment what was the cause of the demand 
or issue ? It was a certain title which was 
invoked by the defendant and was alleged by 
the plaintiff to be null and void and by virtue 
of which defendant contended that he acted 
legally. What is also the real issue on the 
demand, in the first case. The defendant there 
had bought a house on a title which may have 
been wrong, and therefore the Magistrate con* 
sidered he acted legally in removing it. There 
is no doubt that the question that was then 
decided was exactly the question which was 
afterwards decided, whether there was a title, 
a good one or not. It may very well be that 
that question was not taken into full eonsi*^ 
deration on the first occasion, but it was de* 
cided on. 

We nr.ust come to the conclusion that the 
two actions' are substantially the same ; ana 
therefore the pcnntand appeal must be up -held* 
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There is another point on which we wish to 
say something. Whether the wife should 
hare oeen put into the case^ and whether the 
case on that pointy if successful, should he 
referred back to the Magistrate. We have no 
hésitation in saying that the wife should have 
been put in the case. It is true there are 
authorities of the Court of Cassation to the 
contrary, but more recent autorities which 
have benefitted by the progress of discussion 
are to the effect that tne husband does not 
represent the wife for the bare ownership of 
the immoveables which are her personal pro* 
perty. We rule that she should have been put 
in the cause, but it is needless to refer the case 
htLck to the Magistrate as our ruling of the 
point of '' res-judicata ** carries the whole 
case. 

Therefore, the judgment of the Court below 
is reversed and judgment entered in favor of 
Sënèque fils* With regard to the costs there 
is one issue on which Mr. Gallet was success- 
ful ; that is, the point of the amendment ; 
but on the third issue as to putting the wife 
into the cause, he has lost and the costs in 
those two issues defeat one another and on 
those we give no costs. 

On the point of <* res-judicata " which 
carries the whole case, we think Newton's 
client is entitled to the costs ; and we give 
him the costs of the appeal and also the costs 
of the Court below, against Armand. 


SUPREME COURT 


actton in damages for defamation and 
ribel by the editors of a newspaper.' 
—Good faith and public notoriety no 
DEFENCE — English law differs from 
THAT OF Mauritius — ^Defendant allow- 
ed TO plead that the publication 

MADE WAS TRUE AND FOR THE PUBLIC 

PENEFIT — Articles 64, 266, 1382 op 
the Civn. Code— Ord. 29 of 1858^ Art. 
6— Art. 288; 290 and 295 of the Penal 
Code* 

This U an action in damat^êê for an alleged 
libel published in the newspajyer the " Cet' 
néen.^^ 

The defendants have inter alia pleaded that the 
facts mentioned in the article published in 

' the Ceméen newspaper were of puhKe noto^ 
riett/y had been published in several newspapers 


of the Oohny ai the time when theif tdere «#- 
published in the '' Oemien*^ amifnûrâa$er 
the ''Oeméen " published two of the emd 
articles merely in answer io a most offentioe 
and insulting letter against some of ike dd^ 
fendants puStished by Plaintiff in the news* 
paper '^ La Sentinelle de Maurice.'' 

That by publishing the said fads ; ikey were 
not actuated by any bad feeling or maUee 
against the said Plaintif , but tcere on the 
contrary acting '* bonàfidf* in the discharge 
of their duties as Journalists. 

That they are ready io verify and will verify m 
due course of law, the correctness of ike faci9 
published in the said paper *' Le CernAn!^ 

To these pleas the plaintiff replied that he 
maintained all the facts, matters, and tkings 
in the declaration alleged, and joined issus 
on the pleas* 

For the defendants it was argued that the plains 
tiff could not on this joinder of issue, which 
is a mere traverse of facts, raise the legal 
question that the pleas above stated were no 
excuse or justification in law of thepubUeO' 
tion made in the '' Ceméen** ThepUnmtif 
contended that the replication was sufieient 
to enable him to raise the point, and, in ease of 
need, prayed for an amendment. The Court 
directed the amendment of the repKeatùmm 

I%e Plaintiff then contended that the pleae of 
the defendant, that the occasioti and good 
faith of a publication which is libellous can 
justify it, were untenable, inasmuch as in the 
judgment cited by him in support of his pleas ' 
recourse had been had to the law of England 
by tacit consent of the parties, but that the 
law of Mauritius on the point differed from 
that of England. 

The decision qf the Court was as foUows : 

All actions for damages are founded upon At» 
ticle 1382 of the Civil Code and that to 
support an action the fact should cause in* 
jury and be illegal *, that if this article stood 
ahne it could not be contended that the pubU» 
cation of truth was illegal, especially in publi- 
cations touching a breach of the Penal lawp 
in the maintenance of which the community 
is concerned. But that the Penal Code of the 
Colony contains penalties and prohibition»^ 
the infraction of which constitute illégal aetSf 
and if they cause a prejudice they may form 
the sulifect of actions fer damages under 
ticle 1332 of the Civil Code. 
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Jfefamaiian is defined in Article 288 of the 
Penal Code and punished according to certain 
distinctions hy subsequent articles. 

The publications of the " Ceméen ^ are alleged 
to fall within some of those articles, and 
finksê there be some enactments by which 
defamation when true or made under certain 
circumstances, is removed from the reach of 
those provisions, the publication must be con' 
sidered illegal, and if prejudice has ensued 
damages must be the consequence under article 
IS82 of the Civil Code. 

Viewed by the light of these principles, the 
pleas abovementioned cannot be supported. 

The Court rules therefore that these pleas are 
no bar to the action, and that the defendants 
are not entitled to adduce evidence to substan- 
tiate them. 

There remains the plea whether the truth of 
the defamatory publications can be pleaded in 
this case. 

ffeld that according to the law of Mauritius, it 
is a good defence to a civU action in damages 
like the present one, to plead that the defama* 
tion was true, and that it was for the public 
benefit that it was published. 

ifo costs to either party. 


CORDOUAN— Plaîntiflf 


versus 


JARDIN and orb — Defendants 


Before 

His Honor E. PslleheaU'* Acting Chief 

Judge. 

and 

His Honor A. Mure.— second puisne judge. 


y^*S™^'i:}0^ Counsel for pkintîflf 
A. IiHOBTB.«->Àttomey for the same. 


V:DKÏÏ?A^E!C}ofOoo«.lford.fendant8; 
F. Robert. —Attorney for the same. 


Record No. 




Z2nd October 1883. 

In this case^ which is an action in damages 
for an alleged libel published in the newspaper 
the Oernéeng the defendants have pleaded 
inter alia the following pleas^ viz : For their 
second plea, that the facts mentioned in the 
articles published in the newspaper Le 
Cernien were of public notoriety^ had been 
published in several newspapers of this Colony 
at the same time when they were so published 
in the said newspaper Le Ceméen, and more- 
over the Ceméen published two of the said 
articles merely in answer to a most offensive 
and insulting letter against some of the de- 
fendants published by plaintiff in the news- 
paper La Sentinelle de Maurice. 

Y^f ^ha^T fliîr/1 plaa * that by publishing 
the said facts in the said newspaper Le Cer* 
néen, the said defendants were not actuated by 
any bad feeling or malice against the said 
plaintiff, but were on the contrary acting bona 
fide and in the discharge of their duties as jour- 
nalists. 

their fo urth plea :_that they are ready 
to verily HUd Will verify m due course of law, 
the correctness of the facts published in the 
said paper Le Ceméen. 

To these pleas the plaintiff replied : that he 
maintained all the fieicts matters and things 
in the declaration alleged^ and joined issue on 
the pleas. It was argued for the defendants 
by Houillard and Delafaye^ that the plaintiff 
could not on this joinder of issue^ wluch is a 
mere traverse of the facts^ raise the legal ques- 
tion that the pleas above stated were no 
excuse or justification in law of the publica- 
tions made in the Ceméen ; the plaintiff on 
the other hand contended that the replication 
was sufficient to enable him to raise the point» 
and, in case of need, prayed fur an amend- 
ment* We think the defendants right in 
this contention ; the objection raised is in the 
nature of a demureri and a mere joinder of 
issue which denies the facts stated in the 
pleas, cannot be construed to be an assump- 
tion of their truth and a denial of their suffi- 
ciency in law ; butas the legal question raised 
has been gone into fully and no prejudice will 


146 


DECISIONS OP THE COURTS OP MAURITIUS 


C188S 


le suffered by the defendants by the amend* 
nent subsidiarily prayed for, we order the 
xeplication to be amended to the effect that 
the pleas above set forth are no bar in law to 
the action, and that the defendants are not 
entitled in point of law to raise such pleas as 
« defence to the action, and we shall presently 
deal with the costs of this amendment and of 
the discussion concerning it. 

The plaintiff in support of the legal point 
thus raised by his replication as amended, 
mainly argued that articles 288, 289, 290 and 
S96 of the Penal Code of this Colony (Ord. 6 
of 1888) regulate the right to a civil action 
m» well as criminal prosecutions, that defama- 
tion whether true or false is prohibited by the 
Penal Code and punished, that the truth of 
the defamation can be an excuse or justifica- 
tion only when falling under the provisions 
of article ' 289 of the Penal Code, and that 
article 79 of Ordinance 29 of 186S amends 
this article only in regard to criminal prose- 
cutions, leaving civil actions for damages 
iindex the effect of article 289 above quoted, 
80 that a plaintiff can obtain damages by vir- 
tue of article 1882 of the Civil Code, without 
the defendants being able to plead the tmth 
of the defamation published, or any other cir- 
eumstsnces as an excuse or justification. The 
plaintiff further obserred that the fourth plea 
does not state that it was for the public benefit 
that the defamatory words were published, 
and that in consequence this plea does not 
oome within the provisions of Article 79. 

Newton and K[vernfor the plaintiff in sup- 
port of their argument, quoted the french laws 
of the 26th May 1819 and of the 25th March 
1822. The local proclamations of the 20th 
April 1820 and of the llth May 1826, Ordi- 
nances 2 of 18S2, Article 22, 5 of 1833, Art. 
38 of 1886. Dalloz, Presse— Outrage No.l490, 
6 and 7 Victoria 96,— Cassation of the 7th 
December 18^2, Article 5 of Ord. 29 of 1858. 

Bouillard and Delafaye in answer contend- 
ed, that the Penal law of this Colony does not 
aggravate or diminish the responsibility of a 
pet son under Article 1382 of the Civil Code, 
that the Penal Code does not apply to civil ac- 
tions, and does not contain any provision con- 
eerning the right to, or the measure of, dam- 
ages; tthat the plaintiff having applied for leave 
to prove certain faets^ it was the right of 
the defendants to prove the contrary facts^ 
that the plaintiff by bis notice of facts. 
Lad waived any objection to that right, and 
finally that the truth, good faith, and oc- 
casion of a publication cuuld justify it, and 
formed according to the law of Mauritius a 


good defence to aq action in damages for libel^ 
and that were the pleas merely in j&itfgatioii 
of damages, the defendants were entitled to 
substantiate them in order that the damage» 
should be properly assessed* 

Delafaye further added, that if <li0 /bnrth 
plea was deemed insufficient to enable the 
defendants to avail themselves of the provi« 
sions of Article 79 of Ordinance 29 of 1858, 
he prayed for an amendment stating that thé 
publication was true and that it was for the 
public benefit that it was made. 

Bouillard and Delafaye in support of their 
contention Quoted ; Article 8 of the Penal 
Code, Article 5 of Ordinance 29 of 185S, 
Larombière obligations, 1882, Nos. 2, 28, 45^ 
Laurent 20 Nos. 885 and fol. 464, Sirey cass. 
1882 p. 264, Article 3, Code d'Instruction 
Criminelle, Gilbert, Code d'Istruction Crimi- 
nelle annoté. Art. 8, Supplément No. 2 and 
Cass, 1865. 1, p. 426 ; Esnouf v. Chauvet» 
Piston, 1862. 138, Boulanger v. Lafite, Pis- 
ton, 1869. 6, Wright v. L'homme, Piston, 
1868. 2, Pearce v. Channell, Piston, 1878. 5, 
Shellam v. Leal, Piston, 1878, Leal v. Hitié^ 
Piston, 1882* 

Newton* in reply, argued that the matter 
being of public order, there could be no wai- 
ver of any right by plaintiff in his notice of 
facts, that as a fact there was no waiver, that 
the right of defendants to make a contrary 
proof could not be construed as giving them 
the right of making a proof expressly forbid* 
den by law ; and he further, on the other ar|;a^; 
ments in the case, quoted Larombière, article 
1382, No* 10, Cass, 1860, page 658 Sirey, 
Cass. 1866, page 810, Sirey, Dalloz Presse» 
No. 1686, Dalloz Loi, No. 539,542 and foL 
Cass. 26 April 1821, Dwarris, p. 588, 14 and 
15, Victoria 99, 6 and 7 Victoria 96, a. 6, S 
Russell on crimes. Art. 5 of Ord. 29 of 1868* 

JUDGMENT 

We shall at the outset deal with the ques- 
tions whether the plaintiff has by applying 
for leave to provb the circumstances set out 
in his notice of facts, waived any right to raise 
the legal point which has on both sides been 
so fully and ably argued ; an.d whether the 
right to make a contrary proof by oral testi* 
mony under Article 256 of the Code of Civil 
procedure, or article 64 of the rules of Courts 
implies a right to make proof forbidden bf 
law. 

It will be well to dear the ground of these 
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points— a notice of faots has for its object to 
ottain leave to adduce oral testimony in sup- 
port of an actiot\^ or of some defence to it ; it 
proposes to substantiate a demand, a plea, or 
a replication ; and it is not easy to admit that 
«ny right which the plaintiff may have on 
the merits of his case, has by his own attitude 
been taken away from him, unless the renun- 
ciation to the right appears clearly from the 
document from which it is sought to be de- 
-duced. We fail to see such a waiver in the 
-application made in this case by the plain- 
tiff for leave to prove facts it does not result 
irom the nature of the proceeding, nor from 
its wording ; the proceeding is a preparatory 
tme, meant to procure at the trial the neces- 
sary evidence in support of the declaration 
and of the plaintiff's action, and is in no way 
ft relinquishment of his right which he main- 
tains in his replication as well as declaration. 
ITor can we construe this proceeding and its 
W^ording, as giving to the défendants the right 
of proving the truth, good faith, and occasion 
f>{ published defamation, in bar of the action 
or in mitigation of the damages, if the law 
takes away that right. The Code of Civil proce- 
dure, article 266, and article 64 of the general 
rules and orders of this Court, have meant to 
«void the costs of a special application on 
1>ehalf of the defendants for leave to rebut by 
oral testimony the evidence adduced for the 
plaintiff. They deal with procedure, but do 
not confer a right under the common law if 
that right is taken away by it. We therefore 
dismiss the objections above mentioned with- 
out it being necessary to inquire if they, or 
the exception taken by the plaintiff, are of 
public order or can be waived. We deal below 
^th the costs consequent on this discussion. 
We now come to the more important ques- 
tions whether the occasion, good faith, and 
truth of a publication which contains a defa- 
tiiation,can be pleaded in answer to this action, 
and proof thereof can be allowed to justify or 
oxcuse it, and to what extent the Snd and 8rd 
pleas are founded on the occasion and good 
fiedth of the publication^ the fourth plea is 
I>a8ed on its truth» 

yVe shall first deal with the 2nd and 8rd 
pleasj that is with the question whether the 
oooasion and good faith of a publication which 
is libellous can justify it. 

It will be observed that many cases cited by 
Delafaye for the defendants from Piston^s and 
fiauzier's reports, support the position that the 
law of England has been resorted to as a guide 
to the Courts of law in Mauritius, and it was 
«rgued that by the^Iaw of England and by vir- 


tue of the above cases, truth and the occasion 
of a publication could be pleaded in jnstifica* 
tion, but it is contended for the plaintiff that 
the points now raised by him were never 
taken in those cases, where recourse was had 
to the law of England by the tacit consent of 
parties, and that in consequence they could 
not form precedents by which this case can be 
decided. This contention of the plaintiff is 
quite correct, the points being t^ken. we have 
to decide according to the law of Mauritiuf^ 
whether the contention of the plaintiff and 
defendants on this part of the case is right or 
wrongi and to ascertain what that law is. 

There can be no doubt that article 1382 of 
the Civil Code is the foundation of all actions 
for damages like the present one ; to support 
an action under it, it is necessary that there 
should be a fact causing an injury or detri- 
ment, that that fact should be illegal and that 
it should be by the commission or omission of 
the party sued. If that article stood alone ia 
our law, it could not be contended that the 
publication of truth is illegal ; courts of law 
left to their sole powers of reasoning, could 
not construe the truth to be an illegality, es* 
pecially in publications touching a breach of 
the penal law in the maintenance of which 
the community is concerned ; and those Courts 
might well seek in the circumstances of each 
case, for an excuse or a justification of the 
publication ; the occasion on which the matter 
is published, its truth, the good faith and 
propriety with which the publication is made^ 
are all circumstances which they might well 
and should consider, if they Lad to applj 
article 1882 by itself. 

But the Penal Code of the Colony contains 
penalties and prohibitions ; the infractions of 
that law constitute illegal acts, and if they 
cause a prejudice, may form the subject of 
actions for damages under Article 1382» 
There is no doubt that what that Code pro» 
hibits and punishes, would be an illegal act 
under the provisions of this article. 

Laurent vol. 20 page 419 of his work on 
*' Le Droit Civil Français " writes : " Que 
^' les faits punis par une loi pénale soient des 
'' faits illicites, cela va sans dire, toute infrac*» 
'' tion est donc un délit civil pourvu qu'il ea 
'* résulte un dommage. " Now the Penal 
Code of this ColoTiy has defined and punished 
defamation, and thereby prohibi*.ed it, except 
under certain circumstances ; this enactment 
makes it illegal, and makes it illegal withia 
the limits in which it is punished by the 
Penal Code, or any subsequent enactment^ 
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We could not countenance the argument, 
that the prohibitions of the Penal Code are 
not to be considered as prohibitions in a civil 
suit» It is true that by Article 5 of Ordinance 
S9 of 1853^ actions tor damages are separated 
from criminal prosecutions^ and that the vcr* 
diet of the jury in the one case cannot affect 
the decision in the other. It is also true that 
by Article 8 of the Penal Code, condemnations 
to the punishments which it enacts» are with- 
out prejudice to the damages which may be 
due to the parties, but this right to damages 
exists under article 188S of the Civil Code by 
which it is regulated, and the article of OrcL ' 
29 of 1868 referred to, does not prevent this 
important consideration, that an act prohibit- 
ed by the criminal law is essentially an ille- 
gal act; whether the consequence to be applied 
to it be a criminal penalty, or compensation 
in favor of a person who has suffered by it^ 
it must be looked upon as contrary to law, 
and it is illegal. Recourse must therefore be 
bad to the Penal laws, to ascertain for the 
purposes of the Civil action in damages, what 
and when defamation is prohibited, and cons- 
titutes an illegal act. 

Defamation is defined in article 288 of the 
Penal Code, and punished according to certain 
distinctions by subsequent articles of the same 
code. The publication made by the Cernéen 
is alleged to fall with the provisions of some 
of those articles, and unless there be some 
enactment by which defamation when true, 
or made under certain circumstances, is taken 
away from the reach of those provisions, the 
publication must be considered as an illegal 
act ; and if prejudice has ensued, damages 
must be the consequence under article 1882 
of the civil code. 

To ascertain with precision, the extent to 
which the enactments of the Penal Code have 
allowed defamation to pass unpunished and 
unprohibited, as an exception to articles 288, 
S90 and S95 of that Code, it is necessary to 
refer to article 43 of that law which reads as 
follows : 

'' No crime or misdemeanour can be excus- 
'^ ed nor the punishment be mitigated except 
"' in the cases and circumstances where the 
'' law declares the offence excusable or per- 
mits the application of a punishment less 


u 


** severe. '' 


Now defamation is a misdemeanour, as a 
consequence of what precedes, it is a civil as 
well as a criminal delict, and to the extent 
that it is inexcusable in the penal laws, it it 


an illegal act, and as such the foundatum di 
an action for damages under article 1382 of 
the Civil Code. 

Viewed by the light of these principie^» 
which result from a strict constructiou of the 
law, the second and third pleas ot the defen- 
dants cannot be supported, the facts whidi 
thev mention are not allowed to he na e^ccoae 
or justification to the publication, of Uhellous 
matters, the occasion, the absence of express 
malice, tne previous publication of the matieis 
by other papers, the duties of journalists at 
publicists, all these are not acknowledged by 
the Penal Code as an excuse or justificatioOf 
of the publication ; it remains therefore a pro» 
hibited and punished act, an illegal act^ and 
if prejudice has ensued from it tne author of 
it is Uable in damages. There are it is true 
authorities in the french jurisprudence to the 
effect that good faith is a good defence to 
a prosecution^ and as a consequence to aa 
action, but it will be noticed that in France 
the law of defamation is a special one^ and 
is not like that of Mauritius patt of a Penal 
Code, in which it is laid down that no 
excuse will be admitted unless expresslj 
allowed by law, and if s publication made 
wilfully is punishable and illegal, there seems 
to be no reason why the damage which ariaos 
therefrom should not be compensated fi»v 
because the author may be of good &ith; 

5ood faith does not prevent the act from 
eing illegal, and the injury from having 
been caused, and therefore damages are due 
under the express enactment of article 138S 
of the Civil Code. Chassan mentions in 
Vol. 1, page 1S9, a decision of the Court of 
Assizes which has '' refusé P audition de U* 
*^ moins demandés par Féditeur d*un ouvrage 
" pour prouver sa bonne foi " with this we 
agree by virtue of article 48 of the Penal 
Code. We therefore rule that the tnd and 
8rd pleas are in law no bar to the action^ and 
that the* defendants are not entitled to adduco 
evidence to substantiate them* 

It was argued with great force for the de* 
fendants from a decision of the Court of Cas« 
sation of 1882, that the fiicta menticmed in 
the 2nd and 3rd pleas could be proved itt 
order to show that there was no fsult on thé 
part of the defendants. 

We cannot agree with this argunesity it 
will be observed that a distinction i^ made bf 
that jugdment, between the truth of the libel 
and circumstances which might tend to shoiK 
that there was no fault on the part of tho 
defendants; if the judgi^ent means thattbeat 
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are circumstances whicli maj tender the pu* 
blication legal, altho' they are Hot specially 
enacted by the law to he an excuse to the 

Sublication of a libel, we cannot agree with it, 
ecawe article 43 of the Penal Code is clear 
on the subject ; beyond the limits of any ex- 
press exception, defamation ie prohibited and 
illegal, iand whoever wilfully publishes it or 
zepublishes it, commits a fault ; but if the 
judgment means, as we believe it does, that 
xo action lies when the repetition of the defa* 
Boation has given rise to no prejudice, when 
the damage, if any there be, has arisen from 
the previous publication made of the defiima* 
tory matter by the party himself who after- 
wards complains, and when therefore is no 
'' faute donnant lieu à une réparation com* 
snitted by the defendant, then we agree with 
the judgment quoted; it falls within the 
principles of article 1382 which requires that 
the defendant should be the author of a da- 
mage and th&t there should be damage. We 
do not think therefore that this decision is 
contrary to the mode of reasoning which we 
have adopted^ and by virtue of which we 
have ruled that the second and third pleas 
cannot be supported ; these pleas do not allege 
that no prejudice was caused or that the de- 
fendants were not the authors of the damage 
stiffered. It has further been argued for the 
defendants that the facts stated in the pleas 
last cited could be proved in mitigation of 
damagesi and that if they formed no justifica- 
tion of the publication, they were a proper 
Bubject for the consideration of the Court in 
the assessment of damages, several authorities 
i^ere referred to as supporting this proposition. 
But we cannot agree with it, if the publication 
is a misdemeanor, and, as we have establish- 
ed, an illegal act, the damage which it causes 
should be fully compensated,-— excuses which 
do not palliate the offence and are admissible 
in no wise to diminish its illegal character, 
cannot therefore interfere with the consequence 
drawn from article 188!^ of the Civil Code,that 
the author of the illegal act is obliged to pay 
an indemnity for the damage arising therefrom 
—the prejudice exists notwithstanding the 
facts alleged as excuses, and as it results from 
an illegal act, the character of which is not 
affected by these excuses, they cannot have 
any influence on the amount of damages. 

We therefore rule that the 2nd and 3rd 
pleas cannot be substantiated, either in justifi- 
Gtftfdh of the publication, or in mitigation of 
damages. The cosu on this discusnon will 
be dealt with here below* 

It was urged that one of those pleas showed 


fhat the libellous matter had been published 
fbr the public benefit ; but we cannot give 
that sense to any of them» 

There now reriiains the question involved 
in the fourth plea, whether the truth of the 
defamatory publications can be pleaded in 
this case. 

We have alreadv referred to^ article 48 of 
the Penal code which, taken in connection 
with the articles defining and punishing de- 
famation, whether true or false, produces the 
result that the publication of a libel is an il- 
legal act unless allowed by some express 
enactment. Now with regard to the truth of 
the publication, there is such an enactment 
in the Penal code ; article 289 runs thus : 

** Nul ne sera admis à prouver la vérité des 
^ faits injurieux ou diffamatoires autrement 
" qu'à l'appui de la dénonciation <|ui aura été 
'' faite au Ministère Public de cnn^es ou de 
'' délits.'* 

If there should be a crime or misdemeanor 
committed, and it should be denounced to the 
public prosecutori publication may be made 
of facts stated in support of the denunciation; 
it is not alleged in the fourth plea that such 
is the case here, and were we left to the 
Penal Code itself, we should have no hesitation 
in holding that in this action, the truth of the 
matter published cannot be pleaded, but it 
has been rightly contended for the plaintiff, 
that although article 289 of the Penal Code 
assumes the shape of a law of evidence and 
procedure, although it seems merely to give a 
right of defence in certain cases, it is never- 
theless a law which affects the ri^ht of publi- 
cation itself, and makes publication of defa« 
mation illegal, unless it has taken place under 
the circumstances stated by that article. 

This is true, but it is none the less true, that 
although it involves a prohibition of what it 
does not expresslv allow, it assumes the shape 
of a law which deals with a right of defence^ 
with evidence, and it has the garb of a law 
of procedure, it had been said of the french 
law of 1819, its parent law, that it was a law 
of criminal procedure, (see Chassan délits de 
la parole Vol. 2 page 490) and it certainly 
has not lost that character by its insertion in 
an ordinance, the object of which is, according 
to its title, to establish a penal code for Mau« 
ritius and its dependencies ; its insertion in 
that law and its wording, give it the form and 
character of an enactment concerning cnmi- 
nal procedurcj although like many la^s on 
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procedure it may inrolve a right or the de«. 
privation of a rights under those circumstances 
It may well be considered to have been repeal- 
ed by a subsequent law touching criminal 
procedure^ which should involve a contrary 
principle. 

It is contended for the defence {hat a sub- 
sequent law exists^ which had that effect to a 
certain extent^ and we have been referred to 
article 79 of Ordinance 29 of 1858^ the scope 
of which we have now to ascertain. 

The object of that Ordinance is to amend 
and consolidate the laws on criminal proce- 
dure ; the enactments which it contains are 
prima facie laws of procedure ar.d there is 
nothing in the wording of article 79 which 
takes away from it the character stamped 
upon it by the general aim of the law^ its 
wording on the contrary confirms that cha- 
racter. 

But there can be no doubt that under the 
form of procedure and evidence it involves a 
most important principle ; it enacts that a 
party charged with the publication of a per- 
sonal libel may plead the truth of the matter 
chargedi and that it was for the public benefit 
that the matter has been published, its con* 
sequence is that the party brought within its 
provisions cannot be punished, that the penal* 
ties enacted by the Penal Code cannot be in- 
flicted upon him, and that the act which 
would be a misdemeanour under the Penal 
Code, considered by itself, ceases to be an 
offence within the limits of article 79, that 
is, when the publication is true and made for 
the public benefit. 

We must bear in mind that by Ordinance 
11 of 1869 prosecutions for libel can take place 
only before the Oourt of Assizes ; and if before 
that Court, its publication is justifiable under 
certain circumstances not allowed by the 
Penal Code, this code is thereby modified, 
and defamation instead of being a prohibited 
and illegal act in accordance with its provi- 
sions, becomes unprohibited and legal to the 
extent that it can be justified under art. 79^ 
there is nothing unusual in the fact that a 
law which appears to be an enactment of pro- 
cedure but contains a serious principle, should 
repeal a previous law which involves a con- 
trary principle under the garb of procedure, 
here the conflict between the two laws is 
erident ; that which the Penal Code punishes 
ceases to be punishable, the prohibited act 
disappears the publication becomes lawful, it 
becomes lawful for thepurposes of article 1888 



as well and the civil consequence of damagis^ 
cannot be drawn by virtue of this article* 

Thus article 79 of ordinance aOfof.Iâtf 
like article 289 of the Penal Code, akbaagb^ 
apparently law of procedure and evidence, im 
substantially a law which affects Dm fnrj 
right of publication, and reptc* ^-^-^ ^^ 

which is true and made for t 
a ia^tul ftct tor all pur pose s, we tnensora^ 
find that according to the law of Mauritius, \%> 
is a good defence to a civil action in damages 
like the present one, to plead that the de&ma» 
tion was true, and that it was for the paUie 
benefit that it was published. 

It will however be observed that the fourth 
plea of the defendants is incomplete ; it may 
be taken as an assertion that the facts pabliak- 
ed were true, but it contains no aUegation 
that it was for the public benefit that thej" 
were published. From the full discussion 
whioh has taken place before us, we thin^ 
that no prejudice will be caused by allowing; 
an amendment, which will place the plea in 
complete conformity with article 79, and we 
in consequence, order that an addition be 
made to that plea, to the effect that the facta 
were true and that it was for the pablie 
benefit that they were published* 


As each party has had to move for 
amendment, we consider that no costs should 
be granted on the amendments, the plaintiiF 
has won on the 2nd and Srd pleas which were 
both ruled by the same principles, and on the 
question of waiver by the notice of facts ; but 
the defendants have won on the very impor* 
tant point founded on the fourth plea ; we 
thereK)re consider that the costs should be 
. compensated and that none should be grant» 
ed* 

The questions which remain to be décidée! 
in the case being mainly issues of fact, it will, 
be for the parties to consider whedier they 
should not be tried by a jury. 


8UPREMX! COURT 

Appeal against dbcision of Actiko Sv- 
NiOB District Magistrats. — Judgmbut 
FOR Taxes against Fathbr, to bb madk 

BIl^niNO UPON HIS CniLnREN, WHO ABB 
CO-OWNBBS OF A LANDBD PBOPBBTT WITH 
HTM.^-'' DECLARATION DB JUGEMBNT OOM* 

"mun''.— -Ruling of Magistbatb sustaio* 
so. 

This 18 an appeal from a deoisian of tie 
Acting Senior Diê^ict JUagiêirate. 
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Oil the i2nd May 1884, at the iuit of the Mu^ 
nicipalUy the Magistrate delivered a judg^ 

. fnent ordering Félix to pay the ium of 

Be. 842*70, leing the amount ^Direct Taxes 

and water rent due by him on account of 

his property t in Port Louis, from 1870 to 

1882. 

3%e Municipality in order to obtain payment 
of the amount for which they had obtained 
judgment, caused the j>roperty in question to 
be seized^ but the seizure was set aside as 
null and void, as the property belonged part" 

. h to Félix, and partly to nis Children as 
heirs of his late wife» 

• 

The Municipaliiy then moved that the judg- 
ment dslivered against Félix should be made 
binding upon the heirs of his deceased wife, 
the Magistrate dismissed the action* 

From this decision the Municipality appeal 

It appears that the action was for taxes which 
ran from 1870 to 1882, whereas theprede^ 
cesser of these children died in 1869, the 
claim against the children was not conse* 
quently a claim against the deceased* 

The Court held that the object of the plaint 
entered by the Appellants was to make the 
children liable as heirs of their mother, 
whereas the action should have been a direct 
action against them as being proprietors* 

The Ruling of the Magistrate is sustained 
with costs against the Appellant. 


ITHE MAYOR & THE MUNICIPAL 
CORPORATION OF PORT LOUIS 

Appellants 
versus 
* FÉLIX & OBS.— Respondents 

Before 

His Honor E. Fsllbkeau, — Acting Chief 

Judge 

and 

His Honor A, MuBS—Second Puisne Judge 


L. RoiriLLABD,— Counsel for Appellants 
E. Laubbnt,— -Attorney for the same 

y. DBLATAYB,«-iCounsel for Respondents 
A. J. CoLiN,'-i-'Attorney for the same 


Record No. 791 


Judgment of His Honor E, Pbllbbbau 


25th October 1883. 

In this matter the plaint is to the following 
effect : that a certain judgment '^ given by 
** this Court on the S2nd May last on behalf 
^' of the said plaintiffs versus Julius Félix alias 
^* Clémentia be declared binding upon the 
'' heirs and representatives of the late Louise 
'' Dorcilia Mondor Sparon the deceased wife 
'f of Julius Félix alias Clémentia^ and that 
" they be condemned jointly with the said 
" Julius Félix alias Clémentia, to pay to the 
** said plaintiffs the sum of Rs 842.70, being 
'' the amount of an account for direct tax and 
** water rent, due by defendants' property 
'^ situate in Port Louis Great Salt Pan street 
'' No. 8, from the year 1870 to the year 1882^ 
*' with interest and costs." 

The defendants could clearly see on the faoe^ 
of the plaint, that what was asked of them 
was not merely a condemnation in taxes due 
by them^ or in a certain share of taxes due by 
him, but they were also sought to be bound by 
a certain judgment given before they had givea 
any notice of the action against them. They 
took the objection that such an action was 
not competent, and that no .action for ** décla- 
** ration de jugement commun '' in a case like 
this could be considered as regular. True it is 
the notes in the Court below might have, 
been clearer, but after the explanations o£ 
both parties, and after looking at the notes 
carefully, I think the point I have just me&r 
tioned was really taken in the Court below^ 
and was the point meant to be decided by 
the Magistrate. Delafaye took a preliminary^ 
objection to the procedure as the defendfints; 
were not a party to the first action, and oouM 
have no cognizance of the matter at issue, and 
he moved that the plaintiffs be nonsuited^ 
which means that bis clients could not be 
bound by a case which had not been enter- 
ed against them, on facts which had not been 
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notified to them ; in £ict rrhen they did not 
know anything that had taken place» The 
question raised before the Magistrate and 
£ere on appeal is therefore this : Is this a case 
in which a *' declaration de jugement com* 
" mun '' could be obtained ? Authorities have 
been quoted by Rouillard for the appellants 
to this effect, that whenever an intervention 
or a *' tierce opposition " is allowed, such an 
action as a '* déclaration de jugement com- 
'/ mun " is competent» 

The principle I believe is good, but the 
case now^ under consideration is not one 
which an intervention would have been allow- 
ed if ^ the matter had come before this Court, 
the intervening party having no interest in 
doing so. A '' tierce opposition " takes place 
in a Case where the parties although not 
legally bound by a suit, would nevertheless be 
practically affected by the judgment if given 
against the parties in the suit ; for instance, if 
the judgment is that Land A belongs to a 
certain persoUi as against another person, and 
the plaintiff is put into possession of it, and 
that Land belongs to a third party who has 
not been privy to that judgment, the execu- 
tion of the judgment would affect the third 
party practically, and that third party has 
therefore a right of attacking it by '^ tierce 
*' opposition '\ The plaintiff may very well 
call upon a party having such a right for a 
'' déclaration de jugement commun '\ Again 
when there is an interest such as to justify an 
intervention, the pai ty can interfere,and he can 
at any time afterwards say the judgment does 
not affect his interest, and the plaintiff can 
also call on him for a ^' déclaration de Juge* 
'* ment commun "• But in this case how could 
the parties be affected by the judgment legally 
in its practical effects, I am at a loss to see ? 
A judgment is given against Félix after the 
dissolution of the Community ,and against him 
alone, it does not therefore legally bind the 
heirs of Mrs Félix. 

The property which that judgment can be' 
enforced against, is only the property of Félix, 
and if Félix is holding a share of an Immove- 
able, the whole Immoveable cannot be seized, 
the proof of it is that when an attempt was 
made to do so, it was set aside as being null 
and void, it was therefore such a judgment as 
conld not affect the heirs either in law or in 
feet* Why then, if those parties have nothing 
whatever to do with the judgment, why should 
they be sued in order that they should be 
bound by the judgment, why should they, 
having no interest in a certain thing, be ealled 
before the Court to have something to say in 


that thing? The Magistrate has therafortt 
been right in his decision, he had power to 
amend in substance or in form, bat the amencf- 
ment was not prayed for and lie did not 
grant it,^f we were here to upset the judg* 
ment and grant an amendment, tlie conae» 
quence would be this, that we should hnve to 
give the Coats aeainst the appellants, because 
after all, it was the fault of the appellants, anA 
the amount of costs would be exactly the same 
as if a nonsuit had been ordered to be enfer* 
red, with the disadvantage of proceeding with 
a plaint perhaps insufficient in other respecta. 
We think that the ruling of the Magistrate 
oannet be interfered with ; but on the other 
hand Delafaye has not at all objected to Aem 
being a certain variation in the judgment, ia 
order that full justice should be done to the 

farties by restoring the judgment of nonsuit^ 
think the ruling of the Magistrate should be 
confirmed by this Court, and that a nonsuit be 
entered with costs in the Court below instead 
of the judgment appealed from — the costs of 
the appeal to be borne by the appellants. 


Judgment of His Honor A, Murk t 

I am of the same opinion and for the reasons 
whicti I shall state very shortly : It appears 
there is a property here of which the proprie» 
tor was supposed to be entirely a certain Mr 
Félix, An action was raised against him and 
decree given on the Slind of May last in a 
sum of Bs 842,70 c. 

It turned out that he was not the sole owner 
of the property but that he was the owner 
only of part of it, his children being the ownere 
of the rest. The action was for a sum of taxée 
which ran from the year 1870 to 188^, while 
the predecessor of these children had died ia 
the year 1869. It is perfectly clear therefore 
that the claim against the childr3n was not a 
claim against the deceased in any sense, it waa 
not because of any obligation due by their an* 
cestress that they were liable, but an obliga* 
tion due by them directly, they being the 
owners of the property, though they were mi- 
nors and though they had been heirs of thie 
person ; it was because of their having inheri» 
ted the property, and having held it in their 
own right, that the obligation to pay taxée 
arose against them. That being the positioa 
of the matter, on the property being seized in 
the name of Mr Félix, that seizure was decla* 
red to be null by the Master of this Court and 
another action was raised. I think it is verjr 
clear that if the terms of that action be looked 
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atj thq whole object of it was to make the 
children liable qua heirs of their mother, along 
with the head of the community, as it were. 
That was the purport of this action, and the 
sole purport of it. It was perfectly clear that 
the action was for the purpose of making these 
persons liable as heirs and qua heirs along 
with the principal party, whereas the action 
should have been a direct action against thetn, 
they imng proprietors. And it is now said 
that the plaintiffs nre entitled to have a '' dé- 
^ claration de jugement Commun '' I need 
ftdd nothing to what my learned brother has 
said on that subject, I agree with him entire- 
ly that is not at all a case for a ** déclaration 
** de Jugement Commun '' but is a joint lia- 
bility or perhaps a several liability, in so far 
as all the parties are proprietors of the same 
property. 

It is a different thing entirely to having 
what one may call a decree conform to a 
previous decree, it has nothing to do with the 
previous decree. It may be necessary to recite 
the previous decree, and the facts contained in 
the previous decree, but the remedy in this case 
was a mistaken remedy and therefore the 
judgment of the Magistrate is right. At the 
same time it is perfectly clear that the aotioQ 
might have been amended, but the amendment 
would have been so great that it would have 
been just as expensive as to h&ve begun a new 
action. The proper course to have been fol- 
lowed by the Magistrate was to have given a 
nonsuit, in order that questions might not be 
raised in reference to this action in the second 
action, and therefore I quite agree, for the 
grounds I have stated, that this judgment 
must be varied to the effect that the plaintiffs 
be nonsuited^ bat the costs ^ill fall upon tho 
appellants* 

The ruling of the Magistrate is sustained — 
a judgment of nonsuit with costs there to be 
entered in the Court below — the costs there 
to be borne by the plaintiffs, and the costs of 
the appeal to be borne by the appellants. 

Costs to be distracted in favor of Mr attor- 
ney Oolin, who affirms that he made the lar- 
ger part of the outlay. 

SUPREME COURT 

JkcnON FOR RECOVERY OP RENT UNDER A 
VERBAL LEASE, OR DAMAGES FOR ILLEGAL 
tJSB AND OCCUPATION OF PREMISES. — WhAT 

IS A Commercial Lease. — Is it Provea- 

BLB BY ORAL TESTIMONY. — ARTICLE 6 OP 

Ord 15 OF 18^1.— Article 632 of Code 
OF Commerce* 

2%9 plaintiff prayê for a judgment condemn' 
ing the Defendant to pay a eum of Re» 1165 


ae damages for hating illegally used and 
oeeupied certain premises from 1st January 
1882 to Slst July 188^ ; and that the De- 
fendant be ordered to quit the premises. 

Previous to this, the Plaintiff claimed rent for 
these premises at the rate of Ô5 Rupees from 
1st January to Xst December 1882, and 80 
Rupees per month from the last date to ^\st 
July 18 S3, and in case the lease between the 
patties be denied by the De fendant, the Plain' 
tiff makes the prayer first mentioned, 

R appears that the Defendant was tenant of 
the premises in question up to 1st December 
18^2 at a monthly rent ofRs 6b, and before 
that date a notice was served upon him by 
which he was ordered to quit the premises 
on the last mentioned date, or to pay rent at 
the rate of 80 Rupees per month ; the De* 
fendant continued to keep the premises, and 
alleges that he was allowed to remain at the 
rate of Rs 56 per month, and that there wae 
a waiver of the notice, this was denied by 
Plaintif. 

The Defendant argued that under Article 6 
of Ordinance 15 of 1881, the Plaintiff's 
claim was barred to one yearns rent, as this 
was a Civil Contract, and the lease was not 
fully established by writing ; that in fact the 
only claim that Plaintif could make was 
one for indemnity, not for rent. 

The plaintiff replied that Article 6 of Ordi' 
nance lô of 1881 applied to cases in which 
oral testimony u>as not receioable-^hat this 
being a commercial lease, could be proved by 
oral testimony and therefore did not come 

' within the terms of the above Article» 

7!&tf Acting Chief Justice held that Article 6 
of Ordinance 15 o/ 1881 applied to cases in 
which oral testimony was not formerly re^ 
cHvable to prove a lease — and therefore did 
not apply to commercial leases. That a 
debt for rent of a shop is a commercial debt» 
Se considered the plaintiff was entitled to 
judgment as prayed. 

Mr. Justice Mure held that this case must be 
brought entirely within the operation of Art. 
6 of Ordinance 15 of 1881, which applies to 
all leases whether Commercial or Civil. ^ That 
the plaintiff can only recover for the year 
preceding the raising of summons, to the day 
of fudgment, — that tent should be allowed at 
the rate of Rs. 66 per mensem only» 

Mr. Justice Rouillard, oonsiiers that the lease 
of the shop by the Defendant, even if it were 
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taken bp him for thepurpawof hia trade, 
doe9 not constitute an *^ acte de commerce '' 
and cannot be proved by mtneesea, that the 
plaintiff' in the absence of a written tease, can 
only recover for use and occupation of the 
premises for one year, and in addition, the 
time that has elapsed since the entry of the 
action. Further that the rent should be cal' 
euïated at the rate of £s 65 per mensem. 


CASSIM MAMOOJEE LANOREE^ 

Plaintiff 


persuê 


MEERZA 0HUTTOO<-Defendant 


Before 
His Honor £• Pbllereatt^ Actg. Chief Judge 
His Honor A« MusE-^Second Puisne Judge 


and 


His Honor J. Rottllard, Acig. Puisne Judge 


H. Galea,— Counsel for Plaintiff 
W. Edwards^— Attorney for the same 

A. HiTOT7BS,«-»Counsel for Defendant 
T. Nicolas,— Attorney for the same 


JrSGMENT OF His HoNOR E. Pellereau. 


Record No. 22,059. 

26th October 188?. 

In this matter the plaintiff prays the Court 
for a judgment condemning the Defendant to 
pay to him a sum of Rs. 1,165 as damages, 
for having illegally used nnd occupied certain 
premises Huce the 1st of Jiinuary ISSx^, hnd 
to give and restore forthwith to the said 
Plaintiff'' the full possession and enjoyment 
•' of the said store *' with interest and all the 
costs of suit. Previous to that the Plaintiff 
applied for a judgment declaring that the 


Defendant is indebted to the Plaintiff in thm 
sum of Rfl 1 166, being the aggregated amount 
of : lo. eleven (1 1) months' rent of the store 
at Rs 55 a month, reckoning from the £n% 
of January 1882 up to 1st December in the 
same year, and 2o. seven month'i rent of the 
store at the rate of Rs 80 per month froni 
the 1st of December 188^, up to the 1st of 
July 1883 — and the Plaintiff further praye 
that the defendant *^ be condemned to c\]a\tj 
'' clear off and deliver up forthwith to Plain- 
*' tiff the said store in good order and coa* 
" dition of repairs, with all costs of suit*', 
and it is only subsequently in case the 
verbal lease entered into between the aaid 
Plaintiff as aforesaid concerning the «aid 
store be denied by the said Defendant^ 
that Plaintiff makes the prayer I have men- 
tioned first. It was argued by Huguea^ on 
behalf of the Defendant that by virtue of 
article 6 of Ordinance 15 of 1881, thn plain- 
tiff could claim only one year's indemnity 
for use and occupation. The article on which 
he relied runs thus : '* In any claim to 
'' rent or indemnity for the occupation of 
^' immoveable property, oral evidence shall 
*^ when a lease is denied, and is not oom- 
'' pletely established by writing, be admis» 
" sible to prove or disprove the occupa» 
*' tion, and the amount or payment of the 
'' indemnity, and the party suing shall be 
'' entitled to such indemnity although it maj 
'^ result from the oral evideoce given that the 
*' occupation existed under a lease. Provided 
'* that such claim of indemnity shall be 
'' barred by one yearns prescription.*' It was 
contended by Hugues that the lease in the 
present case was a civil contract, that article 
6 applied to any lease, when it was not fully 
established by writing, and in fact in this 
case, it was not at all established by writing; 
and that under the circumstances only an 
indemnity could be given and that the pro- 
viso limiting the claim to one year applied. 
It was argued by Galea, on the other aide, 
that this article applied only to oases in 
which oral testimony was not receivable at 
all to prove a lease, and that commercial leaaea 
—and he contended that the lease in this 
case was a commercial one— could be proved 
by oral testimony fally, and that therefore 
the article, either in its first paragraph^ or ia 
its second paragraph which contains the pro- 
viso, did not apply, and that he was entitled 
to prove by oral testimony the lease, and 
to claim more than one yearns rentj that is 
the full number of mouths due. 

On the point concerning article 6 I agree 
with the arguments of Galea*— what ahows 
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ihat article 6 applies only to those eases in 
which a lease cannot be proved by oral testi- 
Inony is the first phrase, in which the case 
Oontemplaied is shewn to be that in which a 
lease is denied and is not completely esta* 
blished by writing. It is evident that what 
the Legislatnre meant, was not at all the case 
in which oral testimony was rec^^ivable to 
prove a lease ; but a cm se which constantly 
arose at the time, in which a lease could not 
be proved by oral testimony, and in which it 
was not allowed even with the beginning of 
proof in writing, to adduce oral testimony at 
all — in wHich case the I^egislature thought 
where a lease was not completely proved by 
Writing there should be a certain remedy 
given, and the remedy was this action for 
indemnity, which is the subject of the ar- 
ticle, and it is limited to one year. There- 
fore, if there are such things as commercial 
leases, and if commercial leases can be proved 
by oral testimony, they do not come at all 
tfithin the provisions of this article ; whilst I 
agiee with Galea that this article applies 
only to cases in which oral testimony is not 
receivable, I have on the other hand to en- 
quire whether there is such a thing as a 
commercial lease, and whether the commer- 
cial lease, if any there be, can be proved by 
oral testimony. If it can be proved by 
oral testimony, and tie article does not apply, 
then the prescription do' s not apply, and 
it is only by five years that the claim csn 
be barred, the Plaintiff would be entitled to 
rent for the full number of months for which 
he makes a claim, it would be a claim of rent, 
and not merely a claim of indemnity, and in 
fluch case the plaintiff should succeed on his 
first prayer, and not merely upon the subei 
diary prayer for indemnity. 

Is there such a thing as a oommercial lease, 
and is a commercial lease provable by oral 
testimony ? In order to elucidate that point 
we must have recourse to certain articles of 
tbe Civil Code and of the Code of Commerce, 
It is laid down in article 1341 that the prohi- 
bition of oral testimony shall not apply to 
matters which are contemplated in the laws 
relative to trade. ^* Le tout sans préjudice de 
^ ce qui est present dans les lois relatives au 
^ commerce.'' The old law from which this 
was borrowed expressed itself in a different 
manner. All the commentaries on the sub- 
ject, and all the authorities hold that before 
the Commercial Jurisdiction, oral testimony 
is always admissible ; they also hold in virtue 
of article 109 of the ** Code de Commerce ", 
that oral testimony may be adduced not merely 
iOr ** achats et ventes ^\ but for all trans- 


actions of a commercial nature, or all trans» 
actions which are within the jurisdiction of 
the ** Tribunal de Commerce," whether they 
be '' achats et ventes *' or otherwise, that tho 
principle laid down in that article is a gene- 
ral principle, which has found its place here, 
because purchases and sales are the most nu- 
merous transactions in trade, in fact all the 
authorities agree that as to the matters withia 
the jurisdiction of the '* tribunal de com« 
merce " oral evidence is admissible, unless 
this mode of proof be prohibited by some spe- 
cial commercial law. 


It is therefore necessary to see what the 
jurisdiction of the ** tribunal de commerce " 
is. This is laid down in article 650 and 
following of the Code de Commerce, not a 
new article 631 as modified by the french 
law I ^56, but the old law which runs «thus r 
^* Les Tribunaux de Commerce connaîtront 
*' lo.'de toutes .contestations relatives aux 
" engagements et transactions entre négo* 
'' ciants, marchands et banquiers ; 2o. entre 
** toutes personnes, des contestations rela^ 
** tives aux actes de commerce '^ Here are 
two principles very clearly laid down, matters 
which are commercial by their nature fall 
within the jurisdiction of the Tribunal de 
Commerce, whether the contestations relating 
to them concern traders or not. By the first 
paragraph all contestations relative to engage* 
ments and transactions between merchants, 
traders, and bankers^ shall also be within that 
jurisdiction. It is not therefore necessary 
tbat an act should be placed amongst those 
which are defined as acts of commerce, in or* 
der to fall within the jurisdiction of the tri* 
bunal^— it is sufficient th<it it should be a 
transaction or engagement occurring between 
merchants, bankers and traders. It has been 
ruled that it is not even necessary that both 
the parties should be traders or bankers or 
merchants, it is sufficient that one of the par* 
ties should be a trader ; and as against the 
trader, any law suit concerning his engage- 
ments may be brought in the commercial 
jurisdiction, and the oral testimony which 
would be admissible between traders would 
be admissible as against a party who is a 
trader, although the other party may not be a 
trader, and although as against the other, the 
engagement being purely civil, oral testimony 
may not be admissible. I need not refer to 
the authorities on the point — those are prin- 
ciples which are not denied — and I simply 
mention them as they form a sort of preface 
to the arguments which I shall mention pre* 
sently. 


* ■*.* 
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In article 681 there is a certain paragraph 
this : ''toutes obligations &a." so that not only 
is the " Tribunal de Commerce '' competent 
to decide on questions between traders^ and 
against traders, but those transactions which 
have taken place on the part of a trader are 
reputed to be acts of trade. There are subse- 
quent articles in that Code which limit this 
very general rule. If it be clear, for instance^ 
that the operation done by a trader iias been 
done for his personal purposep^ and has no 
Telation whatever to his trade, certainly it is 
not an act of trade ; but it is laid down that^ 
that the general principle and presumption 
is, that whenever a transaction has taken 
place by a trader, it is presumed to be an act 
of his trade and concerning his trade, and it 
must be shewn in order to withdraw the 
particular case from the application of the 
rule, that it is not within the purposes of 
his trade. 

Now is it necessary for the person who sues 
a trader to shew that the act is not civil ? 
He has the presumption on his side, it is for 
the other party, the trader, to shew that the 
act is civil. That may result from the very 
nature of the case itself, but can we say that 
a debt which is for the purposes of trade, 
although it may not actually be what the law 
calls an act of trade, is foreign to the trade of 
the parties or is civil P In this particular 
instance^ the case is that ot a shop, which is 
rented by a certain man for the purpose of 
keeping his goods and retaining them, and 
inviting his customers to come and buy them 
there. If there is any thing which is neces- 
sary for a shop keeper's trade it is his shop— i 
even the goods which he has to sell, although 
the buying and s Ih'ng of them constitutes 
acts of trade, are not perhaps more useful to 
a shopkeeper's trade, than the shop in which 
they are exposed for sale. A trader does not 
require a shop, but a shopkeeper essentially 
requires a shop for the purpose of his trade. 
Taking the broad principle, and the broad 
presumption^ that every debt by a trader is an 
operation of trade, is there any thing in that 
law which says that what relates essentially 
to his trade, shall, because it may relate to an 
immoveable, not be an act of trade ? There is 
nothing of the kind that says so. " Tcutes 
" obligations entre négociants, marchands et 
** banquiers." 

We have no right, it seems to me^ to make 
a distinction which is not in the law«»and if 
a shopkeeper requires a sKop for the purpose 
of selling his goods, it is simply the obligation 
of a trader. Where is the article of the law 


which takes away from the operatioa of that 
general principle and presumption, the ca»^ 
of rent for property used, because that pro- 
perty is immoveable) 9 There are many au- 
thorities which say that the first paragraph 
cf article 632 restricts the operations of ttade 
to things moveable. " Tout achat de denrées 
'^ et marchandises pour les revendre aoît eu 
'' nature, soit après les avoir travaillées et 
'' mises en œuvres, ou même pour en louer 
'' simplement l'usage." Therefore it has beea 
argued, as defined by some authorities quoted^ 
that the buying of an immoveable property 
oould not be an act of trade. But this first 
paragraph is quite a part from the other pa- 
ragraph—it is in a subsequent part indepesi- 
dant of the first, that the law uses the words 
'^ toutes obligations '' and the juxtaposition 
of the two articles, the former one appljiog 
to " denrées et marchandises " and the second 
one, only three lines after, not making any 
distinction, shews clearly that the Legisla- 
ture wished to lay down in the latter a broad 
principle and presumption, without the dis- 
• tinction which exists in the first paragraph* 
Is there any exception to that ? None what* 
ever ! One authority has been quoted which 
applies to the purchase of immoveables. It 
has been decided by the Court of Cassation in 
1850, that immoveables could never form the 
subject of trade owing to their nature^ that 
buying immoveables for the purpose of selling 
them, could not be considered as commerciaU 
I quite understand that decision. The owner» 
ship of immoveable property is not necessary 
for the purposes of trade, but the use of im- 
moveable property is sometimes necessary. It 
is not necessary that the trader should actu- 
ally buy a house for the purpose of carrying 
on his trade, but it is necessary that he should 
have the use of a shop when he is a shop- 
keeper. There is therefore a distinction which 
can be made, and which has been made, bet- 
ween the ownership of a house bought, and 
the mere use of a shop for a certain amount 
of rent. I do not therefore consider the de- 
cision of the Court of Cassation as at all 
against the principle, that the use of a shop 
which is to be paid for, at a certain rate, can- 
not be the subject of a commercial debt« 
There is on the contrary a decision of the 
Court of appeal which is extremeW impor« 
tant, and which applies to the case of a manu- 
factory. The man who leases an immoveable 
for the purpose of carrying on the manufiic* 
ture of goods, is there sued before the Court 
of Commerce^ and it is stated in the decision, 
that the act is to be considered an act of trade» 
Why ? because the object was to carry on a 
manufactory— it contained the manufacturing 
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machinery and atenalls, but it did not itself 
conatitate the manufaotare^ ju^t as in the case 
of a shopkeeper which we haye now to decide 
upon. The shop is not itself the subject of 
trade, but it contains those atiicles which 
form the special object of trade, and I do not 
see thereiore, why a distinction should be 
made between the case we h^ve to decide, and 
that decision in which the Court proceeded 
upon a paragraph of Articles 632, That 
paragraph says : *' toute entreprise de ma* 
'* nufactuies, de eommission de transport 
^' par terre ou par eau." It does not mention 
operations of buying and selling, but we know 
that manufacturing constitutes an act of 
trade, and we see that any transaction be- 
tween merchants, traders or bankers, consti- 
tutes an act of trade by a subsequent para- 
graph. Therefore if a house which is let for 
the purpose of a manufactory gives rise to a 
commercial debt, I do not see why a shop 
which is let for the purpose of keeping goods 
and carrying on trade should not also be con- 
sidered an act of trade, in the face of the 
broad presumption and broad principle laid 
down, and in the absence of any exception to 
the contrary. There is another distinction to 
be made. The ownership of an immoveable 
property cannot form the subject of trade^ but 
the debt which a shop-keeper owes for a lease 
is a 6um for rent for the right of using the 
shop which he buys — Is that an immoveable 
r)ght ? There is nothing immoveable in it— 
Mr Hugues has argued that such a right was 
immoveable, but it is in fact moveable. If a 
shop-keeper hires a cart for the carrying of 
his goods to his customers, he thus makes a 
contract of hiring, that is moveable. Hiring 
the house is quite as much moveable. Besides, 
if Wfc say it is necessary that the act should 
pertain to the trade of the party, what is the 
consequence that we are driven to ? That 
there would be many acts which were neces- 
sary for a trader in order to go on with his 
trade and which do not form part of his actual 
trade, and which could not be proved by oral 
testimony, although they give rise to a debt. 
For instance, a shop-keeper has to buy goods 
and he borrows money to do so, the money is 
for the purpose of his business, he does not 
trade, in money, he trades in goods, and yet it 
might be said in virtue of that principle, that 
that debt could not be proved by ^ oral testi- 
mony. The debt might be for fitting* up the 
shelves in the shop, or for the cases which the 
trader keeps to contain his goods^ as all those 
do nut actuallv form pari of the buying for 
the purpose ot selling, they are not commer- 
cial debts. I am at a loss to see the dis- 
tinction between a debt for rent, which is a 


moveable debt for a moveable right, and the 
other debts ; and if we were to adopt such a 
distinction as that, objections to oral testi- 
mony would be taken that never ought to be 
taken, and which cannot be taken in the face 
of that paragraph of article 63£ enacting that 
'' toutes transactions entre négociants, mar- 
'' chands et banquiers, sont actes de com- 
'^ merce." 

I therefore hold that that the debt for rent 
is a commercial debt, when the shopkeeper 
hires the shop to keep his goods in, and for the 
purpose of selling them. 

The consequence is that the full number of 
months claimed by the plaintiff here should 
be paid to him, not merely up to the date of 
the demand, but also for the continuous months 
during which at various intervals he has made 
motions — Fending the case months have elap- 
sed, and I am of opinion that be should have 
his judgment for the full number of months 
up to the end of this month. In my opinion 
the notice to quit ought to be validated, but 
of course it is probable that the defendant 
will not leave before the end of this month, 
and the plaintiff is therefore entitled to judg- 
ment for the whole amount that he claims up 
to the end of this month. 

As to the amount to which he is entitled 
up to the Ist December 1882, there is no 
doubt whatever that Rs 55 a month are due» 
A notice was served on the defendant before 
that date in which he was ordered to quit on 
the 1st December, or else he would have to 

!my at the rate of Bs 80 a month. The de- 
éndant continued to keep the premises, and 
he says that he was allowed to remain after 
the 1st December 1882 at the rate of Rs 65, 
and there was a waiver of the notice. The 
plaintiff swears that there was no such waiver, 
but that what took place was this, he said :--« 
'^ if you pay me the rent due up to the Ist of 
'' December 1882, 1 shall let you go on at the 
*' same rate as you are an old tenant. Between 
those two statements which are contradic- 
tory, i do not believe that of the defendant, 
and I believe that of the plaintiff to whom many 
month's rent are due, would go and tejl his 
tenant to stay on, and withdraw the notice to 
quit, if he were not paid the suni . that was 
due to him. The witness Nallatamby states 
that he was ordered to claim Rs 55, but in 
re*examination, he savs he was never told that 
there was a waiver of the notice, and he does 
not state that he was told after the notice to 
quit had been given, that he was to claim 
Be 56 for the month that elapsed after the 


158 


DECISIONS OF THE COURTS OP MAURITIUS 


[1883 


Ist of December 1882^80 that tlie evidence 
of Nallatamby is not against the plaintiff. 
Besides» there was the letter of the attorney 
in which he claims Rs. 65. It was an extra- 
judicial letter sent by the attorney. What is 
the value a letter of that kind ? The attorney 
is privileged as an agent, but, like all agents^ 
he must act by virtue of a certain power. The 
plaintiff says he did not instruct the attorney 
to claim only Rs 65, he said " claim Rs 6B 
" up to the 1st December 1882, and afterwards 
** Rs 80 " the attorney stated in Court that 
he made a mistake, and the question is this, 
is an attorney who is an agent» entitled to 
bind his client, although he states himself he 
had mistaken his instructions ? I believe that 
the evidence of the plaintiff, coupled with the 
declaration of the attorneyi shew clearly that 
there was a mistake, and a mistake when 
proved to exist cannot be construed into a 
renunciation of a right or a waiver of a right. 
The plaintiff had given a notice to quit,— he 
was rntitled to do so because he gave it a 
certain time previous to the date when the 
rent was to be increased. He was entitled 
to have Rs 80 a month from the Isl day of 
December 1882. If it be clear that a mis- 
take was made by his ap:pnt, and it is clear to 
me, then the plaintiff cannot be said to have 
lost his right ; and I am of opinion that Rs 55 
a month should be the rent up to the 1st of 
December 188^, a* d Hs80 a month should be 
the rent from that time up to the end of the 
present month. Therefore my judgment is 
lor the plaintiff according to the first prayer 
of his declaration, the rent of Rs 80 a month 
to continue up to the end of the present 
month, from the 1st December 188^. 


Judgment of His Honob A. Mure 


This is an action, in which the plaintiff 
claims the Aggregate sum of Rs 1165 being 
lo. for eleven months' rent of a store in Queen 
street. Port Louis at the rate of Rs 55 per 
month from the Ist January to the 1st De- 
cern her XS"^^, and ^o. seven months rent of 
the said store at the rate of Rs 80 per month 
from the ist December 1882 to the 1st July 
18s . an(t also prays that the defendant be 
condemned to quit the said store in good 
order, &c. Subsidiarily the plaintiff asks in 
case ih^ verbal lease entered into by the par- 
ties be denied by the defendant, that an in- 
demnity of the same amount as the rent for 
having illegally u<ed and occupied the said 
store since the ist January 1882, should be 
ordered to be paid to him. To this action 


the defendant '* inter alia *' pleads that he is 
indebted to the plaintiff for only one jrear^s UBB 
and occupation at the rate of Rs 55 pet 
month, the remainder of the claim being 
barred by prescription which the defendant 
invokes, the defendant further tenders t\\è 
sum of Rs 660, the amount of the aforesAÎA 
one year's use and occupation, and the defeu- 
dant also pleads additionally that there was 
a waiver of notice to raise the rent (whicb 
notice is founded on by the plaintiff bb 
giving right to the higher rental of Rs 80) bw 
allowing him to remain in the store. Evi- 
dence has been laid in the case, from whic& 
it appears that the plaintiff bought the store 
in 1875, at which time he found the defendant 
was tenant of it^ that the latter continued to bê 
tenant at the rent of Rs 55 per month, until in 
the course of the year 18818, having received 
an offer of Bs 80 for the store, the plafntidT 
sent a notice to the defendant asking him 
to quit on the 1st December 188S, or other* 
wise to pay a higher rent of Rs 80. The 
defendant did not leave at the time mentione<f^ 
and is still in possession. The parties ap* 
peared to have had a conversation about the 
terms upon which the defendant should be 
allowed to remain, the plaintiff alleging that 
he consented to that, if arrears were paid np^ 
and the defendant that the plaintiff having 
withdrawn the notice to quit he remained 
tenant at Rs 55 per month. 

Both parties found upon the terms of the 
sixth article of the recent Ordinance No. 15 
of i88 , under which oral evidence is made 
competent in a claim to rent for the ille- 
gal occupation of an immoveable property» 
when the lease is denied, in order to 
prove or disprove the occupation and the 
amount of the indemnity. The plaintiff 
found upon these provisions, as entitling 
him to lead oral evidence, whilst the de^ 
fendant bases his case on the proviso^ that 
such claim for indemnity s^all be barred by 
one year's prescription. The declaration ie 
the case was served on the 1 8th July 188^, 
so that the claim for indemnity prior to ISth 
July I88S is pleaded to be barred by thie 
enactment. 

The plaintiff maintains further^ that the 
clause in this Ordinance does not apply t^ 
any class of lease, in which the law at pre^ 
sent excludes oral evidence. With this con- 
tention of the plaintiff, I cannot agree ; the 
terms of the article are perfectly general and 
absolute in their character, and leave no 
doubt in my mind, that the intention of the 
legislation was, that it should apply to all 
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leases of every kind of subject, and whether 
the lease was civil or commeroial in its cha- 
lacter. The plaiotifF farther foands upon the 
provisions of the " Code de Commerce " as 
giving him an absolute right to lead proof in 
iBgard to the whole of his claim, and in this 
way an anterior question arises, before that of 
the law of prescription can be applied. The 
principal question in this case is, was the 
transaction an act of trade by which the de* 
fendant being-found in possession of the sub* 
ject at the time the plaintiff bought it, was 
allowed to remain there as tenant ? This is a 

Îuestion which has exercised the minds of. 
urists in France, chiefly in consequence of 
the fact that there are special tribunals in 
that countiy for the determination of com- 
mercial questions, it being important in many 
cases to fix the true Court in which legal pro- 
ceedings may be taken. It is clear that in 
iuoh asystemof jurisprudence, an importance 
will be attached to questions of that nature, 
which they have not, when the law is admi- 
nistered in all its branches by our Supreme 
Court, the result being that in France dis* 
tinctions have arisen, and have in some ins- 
tances been sustained, which it is quite 
unnecessary in our system of law to regard 
as fixed and absolute rules of law. An ins- 
tance of one of these cases to which I thus 
fefer will be mentioned hereafter.' We may 
eertainly say this much, that the law of this 
Colony on such a point should be determined 
hy first principles, and not by the expediency 
Clone Court rather than another entertaining 
certain kinds of litigation. 

Before leaving this part of the subject^ it 
may further be observed, that this tendency 
of the Court in France, has been increased by 
the fact, that, in recent times, the buying and 
felling of real estate has become a business 
followed by certain persons as a speculation, 
and that in the frequency of such transactions 
a certain number of Bankruptcies has taken 
place, and the Courts there have become de- 
sirous of extending the Bankruptcy laws to 
auch individuals. In doing so they have 
given a wider and more extensive meaning 
to the words *' Commerce " and '' marchan- 
dise '\ There is no necessity in Mauritius^ 
which has the benefit of special bankruptcy 
lawS| to be led by the same considerations into 
distinctions, the very existence of which in 
the jurisprudence of the Colony would prove 
a fertile source of further litigation. 

It is in the first place to be noticed that 
the present question concerns the hiring of an 
immoveable subject^ while it is the fact that 


the general case {moveable subjects can alone 
form the subject of commerce properly so 
called. The idea of commerce involves in it 
the transference of goods from one place to 
another, and therefore cannot be applied to a 
subject which is incapable of being moved* 
Commerce brings to us the produce of lands 
both near at hand and at a distance, and there 
is a radical distinction between the trade in 
such articles, and the mere buying and selling 
or hiring of some immoveable subject ; 
accordingly all the transactions mentioned 
in articles 631 and 63^ of the '' Code da 
Commerce " apply entirely and necessarily 
to moveables. The Code says that an act of 
Commerce is " Tout achat de denrées et mar- 
''chaudîses pour les revendre'* where the men- 
tion of'' denrées " and " marchandises '* un- 
doubtedly points out the kind of articles 
which are to be the object of commercial de- 
ciBions,and implies the exclusion of all subjects 
not of the same nature. If it had been meant to 
make the clause absolute and universal in its 
meaning, it would have been easy to have 
said " tout achat pour revendre " omitting 
the words which limit and point out the 
sphere of the Tribunals of ( ommeroe, and 
these words being omitted, it might have been 
possible to hold that the buying and selling 
of immoveable subjects, or the hiring of them 
would be an act of trade ; again the difference 
between the sale or the hiring of moveable 
and immoveable subjects is very great. The 
transactions in the one case are completed by 
a real delivery, and on the otlier by a symbo- 
lical delivery ; in the one case, it is possible 
to move the subject from the place where it 
may have been sold, to the most distant part 
of the earth ; and on the other the subject re- 
mains fixed in the spot where it originally 
was, incapable of being reduced into manual 
possession, and yet, at the same time capable 
of being hypothecated, of being burdened for 
years with a payment of the price,^ and of 
being resumed, if the pi ice be not paid wilhia 
a reasonable time. Such of the other illus- 
trations given in the 632nd article refer to 
moveable subjects. The only case that needs 
special notice is the phrase '' toute obligations 
'' entre négociants marchands et banquiers " 
from which it was argued that every transac*. 
tion between people of these characters was an 
act of commerce, but it is clear that the 
phrase must be construed '' aectindum mate* 
nam subjectam '' and refers to obligations 
undertaken by merchants and bankers in 
these characters^ and relatively to their res- 
pective trades, and not to every transactiou 
whether civil or commercial which the mer-, 
chant or banker may enter intOt 
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Every commentator of authority lays it 
down that the object of the transaction^ not 
the mere fact of the profession being that of 
a commercial man or banker, will determine 
its commercial character.' Thepe principles 
seems universally adopted by all writers of 
authority in France, and even authors, who 
carry their views of Commercial Law further 
than others in this matter, lay down the 
aame rule. I refer to Coujet and Merger who 
in their '* Dictionnaire de Droit Commercial" 
aay : (Art 74) ** 8i en effet on prenait le 
** mot marchandise dans son acception géné- 
*^ rique absolue, on serait forcé de décider 
*' que tout achat fait nonseulement pour re- 
'' vendre mais même pour louer l'usage de la 
^ chose achetée, serai r acte de «commerce, par 
^ conséquent que tout acquisition d'une mai* 
*^ son pour la louer, ou d'un hien rural pour 
'* l'î'ffermer, constituerait une operation com- 
'' merciale, ce qui serait évidemment absur- 
«' de ". 

As has been said, the object which the par- 
ties had in view is the chief characteiistic 
which distinguishes a commercial from a 
civil transaction, it follows that every article 
bought with the purpose of creating a traffic, 
or of reselling with a profit, will constitute an 
act oi trade ; further, if the act be done in 
the habitual course of action which consti- 
tutes a trader, there is a presumption that it 
is an act of trade, while individuals who are 
not merchants or traders may do an act of 
trade, by buying something or other with 
the intention of suhsequentlv reselling it 
with a profit. It is then solely the onject 
which the party has in view, which gives to 
the transaction a civil or commercial charac- 
teristic. But the Courts of France have almost 
universally held that the buying and selling 
of real estates is purely a civil transaction, 
this is a constant and invariable doctrine of 
these Courts, and so far as I am aware there 
is no departure from that principle. A leading 
case is reported in Sirey i 850 Part I page 
693. in which the rubric is thus put : " L'ac- 
** quisition des biens fonds pour les revendre 
'^ en détail, ne constitue pas un acte de corn- 
*• merce" and the Court of '* Cassation " thus 
State their views on the question at issue : "Que 
^ si dans l'énumération des choses qui sont in- 
^Miqnées comme éléments constitutifs de l'acte 
'' de commerce les articles 6Si & 63S Code de 
^ Commerce ne sont pas limitati&il est mani- 
^' feste, néanmoins, que les dispositions de ces 
'^ articles ne peuvent être étendues, par ana- 
^ logie qu'à des choses de même nature que 
^ cellf s qui s'y trouvent énoncées, que le 
^ caractère essentiellement mobilier de ces 


'' choses exclut nécessairement de VextennoB 
'' permise les biens fonds et les immeubles^ 
** que ces sortes de biens, en eflfet résistent 
^' par leur nature, aux conditions sur les» 
** quelles une ohose peut être répatée mar^ 
'' chandise, qu'ils ne comportent ni dans leur 
*' transmission, ni dans leur évaluation, à im 
" prix déterminé, ni dans leurs produits oa 
'' mode de jouissance et de consommation^ Is 
'' rapidité, la simplicité et les facilités que 
'' requiert le négoce et qui font qu'une chose 
'' passe sans entraves et presque sans forma-> 
'' lités de main en main avec une valeur 
'' rigoureusement appréciable et un prix ooa- 
'^ rant qui la suit toujours et la remplace am 
^' besoin." 

The learned reporter to the Court m this 
case after stating strongly his view than to 
decide, in conformity with the argument oC 
the appellant would carry the Court far fur* 
ther than it had ever gone, warns them that 
after having decided that the putchase of real 
estate to resell it, would constitute an act oC 
commerce, they would be forced forthwith ia 
decide, to preserve consistency in their de<d* 
sions, that the hiring of an immoveable subject 
would equally constitute an act of commerce^ 
he says : ** si bien qu'on ne pourrait désor^ 
'' mais acheter un immeuble pour l'affermer 
'' sans devenir commerçant." 

This leads to the observation that almost 
every commentator on those articles of the 
French Code and every decision of the So» 
preme Courts of France invariably lay dowB 
that the contract of lease is essentially one of 
the Civil Code. Many iudgments may be 
referred to, but it is sufficient to give the ra» 
brie of the case reported S. Y. 1848 Part 8 
page i247, of which the rubric is thus conceiv-^ 
ed : ** Les contestations relatives à l'exéca- 
tion des baux à loyer intervenus même entre 
commerçants sont de la compétence du trî«- 
** bunal civil, le bail à loyer ét^nt essentielle- 
'' ment un contrat de droit civil. " The case 
quoted by the plaintiff from S. Y. I8ôâ Part 
I page t^3, was the hiring of a carriage to 
convey merchandise from one place to ano» 
ther, and being thus concerned with a me» 
veable subject is not in my opinion in pointy 
the article in question of the " Code de Com«^ 
merce " expressly lecognizing that the hiring 
of moveable subjects is within the competence 
of commercial tribunals. The plaintiff quoted 
another decision from Sirey 1801, Z,^éi, in 
which the rubric is ** Ls bail d'une usine el 
«' de son mobilier industriel ne constitue pae 
'^ un acte de commerce de la part de son pro» 
*' priétaire, au cas même où il est commer* 
*^ çant et bien que cet acte ait un caractèie 
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*' commercial à l'égard du premier qui a loué 
** Fusine pour Fexploiter '^ But this decision 
illustrates the danser which I pointed out at 
the beginning of this judgment, and cannot 
in my opinion be taken as a precedent for this 
case» inasmuch ais one part of it is in favour 
c( the plaintiff and the other of the defendant» 

With the doctrine I have now stated» that 
the hiring of an immoyeable subject is not an 
act of commerce, I entirely agree ; applying 
the doctrine to the question in hand» the cir- 
cumstances want all the characteristics of a 
commercial transaction, the plaintiff clearly 
liought the subject, not as a speculation to 
sell over again, but as a permanent invest- 
ment of his money, on his entry he finds the 
defendant there as tenant, and he continues 
him in that capacity ; this seems to be clearly 
a contract of civil right, and the parties 
though both were traders, had nothing to do 
in the relation of landlord and tenant, with 
their respective commercial poursuits. 

It has been said that the Dictionary of 
Commercial Law by Coujet and Merger, has 
carried further than others the principle that 
speculation and trade may be involved in the 
purchase and resale of immoveable Estate,and 
they suggest that whenever it is certain that 
the contracting parties had the intention of 
making a traffic, and that the purpose of the 
whole transaction was speculative, it could 
not be pretended that they did not do an act 
of commerce. Even these authors however 
limit their doctrine in this way, that the in- 
tention to resell only makes the purchase a 
commercial matter, when the projected resale 
is the determining cause of the operation, and 
the speculation bears precisely on the profit 
to be derived from the resale ; and they con- 
fine their theory, that real estate may form a 
commercial transaction, to the case when it 
forms part of what the^ called '' un fonds de 
*' commerce ** a stock m trade, it is in that 
event only, that the immoveable subject can 
be according to them subjected to the Com- 
mercial Tribunal. 

^ Holding therefore that the present ques- 
tion is not one falling under the ** Code de 
*' Commerce'* it seems impossible to form any 
other conclusion, but that the case must be 
brought entirely within the operation of the 
axth article of Ordinance No. 16 of 1881, 
which I hold applies to all leases whether 
commercial or civiL Oral evidence is made 
competent to prove '' any " claim to rent for 
the occupation of an immoveable property. 
The language is absolute and seems to me to 


extend over the whole range of the contracts 
of lease and real estates, but then when the 
contract of lease is denied and is not esta- 
blished by writing, the oral evidence sets up 
the claim to the extent only of one year's in- 
demnity, and I am of opinion that tne plain- 
tifi can only recover for the year preceeding 
the raising of the summons. 

A subsidiary question was argued by the 
parties, notice to quit the subject at 1st De- 
cember 1882 was given to the defendant by 
the plaintiff, with the alternative that if he 
chose to remain, the rent was to be raised to 
Rs 80 per month. The defendant did remain j 
and there can be no doubt that the presump- 
tion in the ordinary case should be, that the 
party who remains in the premises, irom which 
he has been warned, has acquiesced in the 
payment of the higher rent claimed from him. 
This however is a mere presumption which 
can be taken off by proof that the landlord 
has withdrawn his notice, and allowed the 
tenant to remain at the original rent, or if as 
in the present case, the decision by the plain- 
tiff's own delay has come to depend upon the 
section of the Ordinance, in which the law 
contained in the proviso comes into opera- 
tion, all that the plaintiff seems entitled^ to is 
an mdemnity for the use and occupation of 
the subject. The notice will be in force only 
if the plaintiff made his claim for rent in 
time. If by sleeping on his rights, he allows 
the prescription of the Ordinance to operate^ 
he has only himself to blame ; that the Court 
must proceed to consider the real sum to 
which he is entitled for the use and occupa- 
tion of the subject. Here the accidental ftet 
that the plaintiff had a friend who was willing 
to giye a higher rent, does not show that the 
property had in reality increased in value. 

I am therefore of opinion that the loss for 
which the plaintiff is entitled to be indemni- 
fied, will be properly guaged by allowing for 
one year, prior to the raising of the action, an 
aggregate sum equivalent to a monthly rent of 
Rs 65, and a further indemnity at the same 
rate from the day of the service of the sum- 
mons to the date of the judgment. 


Judgment of His Honor J. Rouillabd 


The plaintiff in this case claims firom the 
defendant eleven months rent of a shop in 
Port Louis, in which the defendant carries 
on his trade, from 1st January 188S to let 
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December 188?j at the rate of Bs 66 a monthi 
and aeren month's rent of the same ahop tîz, 
fiom Ist December 1882 to the Ist of July 
1888^ at the rate of Rs 80 per month. 

Amenât other grounds of defenoe, a plea 
of prescnption was raised under article 6 of 
Ordinance 16 of 1881^ which enacts that : 

'' In any claim to rent or indemnity for 
'' the occupation of immoveable property, 
** oral evidence shall, when a lease is denied 
'' and is not completely established by writ- 
'* ing, be admissible to prove or disprove the 
" occupation and the amount for payment of 
'' indemnity, and the party suing shall be en- 
'^ titled to such indemnity although it may 
'* result from the oral evidence given, that 
" the occupation existed under a lease. Pro- 
'< vided that such claim for indemnity shall 
^' be barred by one year's prescription. '' 

" It was in other words contended by the 
defendant, that inasmuch as the plaintiff 
could not produce any written lease of the 
shop as required by article 1716 of the Civil 
Coae, the only proof allowed to him by the 
above ordinance was that of the use 4ad occu- 
pation by the defendant of the premises, and 
that plaintiff's claim ought to be limited to 
use and occupation during the year preceding 
the date of entering the action. 

The plaintiff contended, on the other hand, 
that as the shop, the rent of which was claimed 
from the defendant, had been leased and occu- 
pied by him for the purposes of his trade, 
oral evidence of the lease, in the same way as 
evidence of all thingpi relating to commerce, 
(when there is no special prohibition enacted 
by law) was receivable in Court. 

The point was fully argued before us, and 
numerous authorities cited on both sides. 

It seems to me after careful consideration, 
{hat the proper solution of the question at 
issue between the parties, is to be found in 
the very text of article 682 of the Code of 
Commerce, which gives a definition of what 
may be considered as '' actes de commerce ^' 
80 as to bring them within the jurisdiction of 
the Tribunak of Commerce. 

The first paragraph of article 683 ranks 
amongst *' actes de commerce." 

'' lo. Tout achat de denrées et marchan- 
." dises pour les vendre... ou même pour en 
^ louer simplement Tusage.'' 


If we next proceed to examine ihe 
enumerated in the remaining part of articis 
682 and in article 638, as ben^ ^ actes de 
oommeroe " we find that they hSewite can» 
template trading in moveable property. 

In conformity with the principles laid down 
in the two articles abovementioned, both thm 
French Courts and the French commeatators 
hold that immoveable property cannot te 
considered as " marchandise ", and that ge- 
nerally speaking it cannot be the olgect oÊ 
trading. See ** Pardessus No. 8." 


It has been ruled by the Ooort of Ci 
tion (Sirey Villeneuve, 60. 1 . 698) that the 
purchase of immoveable property, even witk 
the intention of selling it again, does not 
amount to an '* acte de commerce.** 

It has been also decided by the imperial 
Court of Paris (Sirey Villeneuve 1861 if. 567) 
that the lease of an immoveable property for 
the purpose and with the intention of sublet» 
ting it, does not constitute an ^' acte de com- 
merce '* (See on the same subject Sirey Ville* 
neuve 1850. 2677 and 681) and S. V. 186IL 
t. 414. and S. V. 1868. 2. 25) on the points 
settled by the above decisi<niSj no oontrmiy 
decision can be found. 

It seems difficult then to understand how, 
when a purchase (or lease) of an immoveable 
property, with the intention of selling (or 
subletting) it is not considered by the law t» 
be an " acte de commerce ", the lease of cei^ 
tain premises^ with a view to using them as s 
shop, can be an ^^ acte de commerce, *' so as to 
allow the party to introduce oral evidence to 
prove the lease, contrary to the provisions ot 
article 1716 ofthe Civil Code. 

On the special point submitted to our con- 
sideration, only one decision of a french Court 
of appeal has been found, which ruled that 
oral evidence was not admissible, S. V. 8. SL 
S87, but the terms of the judgment are very 
strong, the Court indeed seems to consider 
that the point was beyond . dispute, it is fiar 
gular that not a single decision of the frendk 
Courts should have been found hereafter on 
the point whether in such cases the Court 
might allow oral evidence, it seems as if th« 
question were considered as settled défini» 
tively. 

The Second Counsel fi>r the plaintiff cited 
several decisions, S. V. 1862. 1. tS. S. V. 1854^ 
1. IS99, but in all the cases referred to, the 
things were moveable property which dearly 
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come under the heading of *^ denrées *' or 
" marchandÎBee.'* In another case S.V. 1851 
2. 331, which the defendant seemed to consi- 
der a strong authority in his favour^ it was 
lield by the Court of appeal of ^' Colmar *' that 
a manufacturer who had taken on lease an 
immoTeabie property and its accessories, (son 
mobilier industriel) in order to enlarge his 
OWÛ manufactory had made an '' acte de com* 
merce **, but the transaction in that case was 
not viewed by the Court in the light of a lease 
of immoveable property, but as an *' entreprise 
^' de manufacture'', which article 682 of the 
Code de Commerce includes in express terms 
amongst *' actes de commerce." 

Two decisions of the Supreme Court were 
cited. In one of them, Chauvet vs. Robert, 
Piston's report 1864 p. 89. the defendant does 
not appear from the report, to have been re- 
presented by Counsel^and there is every proba- 
bility that the case was not fully argued before 
the Judges. In the other Fitzpatrick vs. Be- 
songuer which is not reported, imprisonment 
'Was decTçed against the defendant, a trader, 
fvbo had taken on lease one of the hotels in 
this town, and Ihis may imply that the Court 
held that the leuse of an immoveable property 
taken by a trader for the purposes of his trade, 
constituted an act of commerce, but, as the 
defendant was also an alien, it is also possible 
that the judgment of the Court decreeing im- 
prisonment was founded on this latter circums- 
tance, the Record is silent as to the ground 
on which caption of the body was decreed. 

I am of opinion that the lease of the shop to 
the defendant, even, if it were taken bj him 
for the purposes of his trade, does not consti- 
titute an ** acte de commerce " and cannot be 
proved by witnesses^ and that Ihe plaintiff, in 
the absence of a written lease, can only recover 
for use and occupation of the premises for one 
year- preceding the 18th July last and also 
for use and occupation from the 18th July last, 
date at which the action is entered, to the pre- 
sent date.— One last question remains to be 
solved, namely, the amount of the monthly 
sum payable in lieu of rent. The defendant 
is ready to suffer judgment at the rate of Rs 56 
per month, which he had hitherto paid to the 
plaintiff. But the plaintiff claims Rs 80 from 
Ist December 1882, on the strength of a notice, 
which was served on the defendant at the end 
of last year, warning the defendant, that if he 
did not leave the premises on the 1st Decem- 
ber 1882 the rent would be increased to 
Bb80. 

In presence of the fact that subsequently to 
the notice^ rent at the rate of Rs 55 a month 


was claimed from the defendant both by 
plaintiff's attorney and by the plaintiff's agent 
Nalletamby^ I am inclined to think that the 
notice was waived by the plaintiff, as sworU 
to by the defendant ; but the question seems 
immaterial, inasmuch as what the Court has to 
assess under Ordinance .16 of 1881, is a fair 
indemnity for the use and occupation of the 
premises, independently of any convention 
between parties, which in matters of leases, 
cannot be proved by witnesses. If the plain» 
tiff attempted to raise the rent of the shop, it 
was not as he admits himself, because his 
property had become more valuable, but be« 
cause he wanted to get rid of Defendant as 
tenant, the sum of Rs 55 a monthjs therefore 
a reasonable indemnity for the use and occu- 
pation of the premises by the defendant, and 
I shall allow to the plaintiff an indemnity at 
the rate of Rs 65, a month for one year from 
the 18th July 1882 to the 18th July 1883, at 
which date the declaration was entered, viz ; 
the sum of Rs 660, and also an indemnity at 
the same rate from the 18th July 1883 to the 
date of the present judgment, say, a lump 
sum of Rs 180. 

The notice to quit is further validated. 


Supreme Court 


Action fob becovert of money due fob 

GOODS SOLD AND DELIVEBED.-^PaYMENT 

BY Bankrupt on account of the debts 
OF HIS Bankruptcy, afteb issue of his 
Cebtificatb of Bankbuptcy; 

This is an action for recover;/ of ihe sum of 
Es, 1,101.50 for goods sold and delivered. 
The defendant acknowledged to have pur^ 
chased the goods, but alleged that he is only 
indebted in the sum of Rs. 958, as he haa 
paid the remainder and produced receipts. 

The plaintiffs admitted that the payment men-^ 
tioned by defendant had been made, but 
explained that it did not apply to the debt. 

The plaintiffs stated that the Defendant had 
been formerly a customer of their Firm, and 
that he had become insolvent, and had only 
paid 20 o/o of his debts ; that when he again 
applied to become a customer of the Firm, 
they had agreed again to deal with him, 
provided he paid a further sum of 80 ojo on 
what he owed them, so that their total loss 
would only amount to 50 olo of their claim ^ 


164 


DECISIONS OP THE COURTS OP MAURITIUS 


[188S 


Jb this, the defendant assented and the sum 
aUeged by him to hate been paid on account 
of the debt now claimed from ?nm, was in 
fact paid in accordance with this arrange'^ 
ment. 

The Court upon the facts decided in Javor of 
the plaintiffs. 

In the second place the Defendant pleaded 
that under Article 160 of the Bankruptcy 
Ordinance {Ord. S8 of 1863), any arrange- 
ment made by a Bankrupt to favor one 
creditor to a greater extent than the other 
is declared to be null and void ; and by 
Article 152, no debtor after his certificate^ 
shall be liable to pay any debt for which he 
shall be discharged. 

The Court held that these sections did not 
apply to the payment made by the Defend* 
ant under the arrangement related by the 
Plaintiffs. 

Judgment in favor of Plaintiff^for Rs. 1,101.60 
with interest and costs. 


Before 

His Honor A. Mure.— Second Puisne Judge 

and 

is Honor John Rouillabd— 'Acting Puisne 

Judge 


DUFF & Co.— Plaintifft 

versus 

MEERZA CHUTTOO— Defendant 

H. Galea, Counsel for Plaintiff, 
A* Rolando, Attorney for the same. 

T. L. Jenkins, Counsel for Defendant, 
A» Rohan, — Attorney for the same 


Record No. 21948. 


Slst October 1888. 


Mr Justice Murb : — In this case there is 
a question of fact and a question of law to be 
determined hy the Court, the question of fact 
will appear when I state the nature of the 
case. This is an action for the payment of a 
cKim of Rs 1,101.60, plus a sum of RsllO, 


which is stated to^ be a discount of 10 per 
cent, and which it is alleged the defendant \am 
forfeited in consequence of not faariog paid 
the principal sum at the time of the rmiring 
of the action. The plaintiffs depart from tb^ 
latter claim, so that the claim is redoced to 
the exact sum of Rs 1,101 «60, for gooàa sold 
and delivered to the defendant. 

These goods were sold and deliyered on tte 
17th and 22nd of June and the 18th of July 
1881?. --There were other goods delivered to 
the defendant in the preceding month of Maj, 
and subsequently in the montn of December^ 
and January and February, but those goods» 
both those which precede and those whi<;k 
follow the three days I have ^mentioned, are 
not part of the claim in the present acdoD» 
and have not to be determined by the Court. 

The defendant admits the delivery of ibe 
goods-^he admits that he ordered them and 
that they were delivered to him, and he zà^ 
mits the prices in the account between the 
parties; and his defence is that he is not in^ 
debted in the sum of Rs 1101.50, but in the 
sum of Rs 958 only* He tenders documents 
proving payment of Rs 485.66, and he argues 
that on the i^Ôth of November he paid by 
cheque a sum of Rs 485.66 and a sum M 
Rs 200 in money, and that the said sum was in 
payment of his indebtedness toward the plain* 
tiffs. This state of facts is denied by the plain- 
tiffs who say that there was only one payment 
made on that occasion, Rs 485.66, and that 
that sum consisted of two sums, one on ac- 
count of go<ids of the value of Rs 285.66 sold 
and delivered in the preceding month of Mi^^ 
and the other of a sum of fis 200 which was 
paid on a special account. That brings me to 
remark that the defendant here had been in- 
solvent some ^me previous ta the date of 
these transactions, during the year 1881. He 
had been previously absent in India, and his 
affairs had been managed by his brother, and 
on his return to this Colony he found himself 
insolvent, and obliged to make an arrange^ 
ment with his creditors. An arrangement was 
made under the control of the Court, by whidi 
he paid 20 per cent to his creditors, and that 
arrangement was completed in August 1881» 

The plaintiffs were creditors for the sum of 
Rs 15,789 and they, along with the other 
creditors, accepted the composition arrange^ 
ment of 20 per cent, which the defendant en* 
gaged to pay to all his creditors. They ae* 
cordingly received payment of one fifth of 
their claim, and then that matter had its end» 
The defendant has been tor many years m 
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enstomer of the plaintiffs ; about a year after 
the arrangement he went to the plaintiflTs 
premises, and told them that he wished a^ain 
to become their castomer and buy goods from 
them. The reply of the selling clerk a Mr. 
Laroqae wa.«, that they had lost a good deal 
of money by him formerly, and that he must 
consult the leading partner in the firm, Mr. 
Walter Rogers, as to what could be done. 
There was then some négociation between the 
parties and the defendant was told, and it is 
flwom to both by Mr. Walter Rogers and Mr. 
Laroque — that unless he could reduce to a cer- 
tain extent the great loss they had sustained by 
bim on a former occasion, further business was 
impossible. They then proposed to him — and 
they swear that he assented to it— that he 
should pay to them in addition to the 20 per 
cent of their old debt, 80 per cent, so that 
their loss would be just one half of the sum he 
owed them, and he would pay them 60 per 
cent. They swear that he agreed to do this, 
and to make pajrments of the snm of 80 per 
cent by instalments of Rs 100 per month, and 
the question arises as to whether that was or 
was not the case. The defendant denies these 
lacts. He says that nothing of the kind was 
mentioned to him, that when he asked for a 
renewal of the business between himself and 
the plaintiflb, they said " we cannot do this for 
^you unless you pay in advance.'' The propo- 
sal was that he should pay certain sums in 
advance for goods to be afterwards ordered, 
and he says it is in that way that he paid the 
sum of Rs 100 on the 16th of May, that was 
at a time when he had given no order for 
goods. The first order for goods was given on 
the 26th of May some days afterwards; and 
goods were subsequently ordered, while he 
<;ontinued to make these payments of Rs 100 
yr month. He made in all three payments of 
8 100, and one, they say, of Rs 200. He 
aflSrms he made this payment of Rs 600 in 
prepayment of the plaintifTs claim. 


g 


On this question of fact, the Court is clearly 
of opinion the plaintiffs have made out their 
case. It is in the first place an incredible 
supposition, that a firm of merchants should 
make an arrangement with a customer to pay 
in advance before any order was given. I can 
conceive that they might make a bargain with 
him, that be should pay in cash upon delivery, 
or a partial sum at delivery, and the rest pay- 
able at the usual credit ; but that there 
shotild be an arrangement between the parties 
that prior to any order being given, there 
should be a deposit in advance, seems to be an 
incredible feet, and one which goes against 
the defendant very seriously.jThere is another 


fact which seems to disprove this assertion» 
and that is the terms of a receipt which still 
exist. That receipt very clearly sets forth that 
the sum given was a sum paid upon the old 
accounts between the parties. 

This receipt still exists, and undoubtedly its 
terms strongly confirm the case of the plain» 
tiffs. There are three receipts which the de» 
fendant has mislaid or suppressed^ or which, 
at any rate, we have not here, and one of 
those is that which represents the sum paid 
on the 16th of May— the plaintiffs say that at 
that time they did not put in the words ** sur 
''ses anciens comptes*' because he had ordered 
no goods,— that subsequently when he had 
ordered goods as it was possible he might 
say the payments were on account of the 
goods he had ordered, they inserted the words 
•* sur ses anciens comptes," That was accord- 
ingly done, and I have no doubt that the 
proof of these facts is complete, independently 
entirely of the parole testimony, we have this 
documentary evidence, which supplies com» 
plete proof of the disputed facts, and therefore 
the case of the plaintiff is the true one. If we 
had to consider the matter upon the testimo- 
ny of the parties, we have three witnesses, 
Mr. Walter Rogers, M. Laroque his sellings 
clerk, and Mr. Martin his Collecting clerk» 
who all testify to the same fads and who 
contradict the defendant. There is therefore, 
no doubt in the mind of the Court, that upon 
the facts of the case the matter has to be de- 
termined in fitTor of the plaintiff. 

There is another question of fact on which 
the parties are at variance, and that is as to 
the sum of Rs 200, with was paid upon the 
25th of November. As to that snm the defen* 
dant maintains that Mr. Martin came to him 
in the forenoon, and got a cheque from hint 
for Rs 486.65, on account of what he owed 
the firm— that in the afternoon Mr. Martia 
again came to him and represented that he 
had expected to receive something more from 
him, and thereupon, the defendant says, he 
paid Rs 200 in ready money which he had oa 
the premises. The plaintiffs on the other hand» 
maintain that this is an untrue account, that 
the Rs 200 was paid, as the receipt which is 
produced states, on account of the SO per 
cent on the old debt of 1881, which he had 
agreed to pay by monthly instalments, that 
he had been two months in arrear then, and 
hè consented to pay that sum» and they shew 
very clearly and distinctly by the accounts 
they have produced, that there was an account 
for goods which was then due, which amount» 
ed to Rs 284.87, and that that is the exact 
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sum, together with a quarter per cent upon 
the account^ which is made up of these two 
«urns» In addition to this strong fact we have 
the oath of Mr. Martin, who positively swears 
that he did not receive two different sums 
that day from the defendant, but a cheque 
lor the whole sum and that he had nothing to 
do with him on that day except what he 
stated. The Court is unhesitatingly of opinion 
that the circumstances of the case confirm the 
statetnent. of Mr, Martin in this matter, and 
the Court is bound to hold that there were 
not two payments made by the defendant on 
that day, but only one sum of Rs 486.66 and 
that of -that sum, Rs jBOO was a payment on 
the ''^anoiens comptes." The question of fact 
is thus decided in favor of the plaintifBs. 

We have now to consider a very important 
question of law which the defendant raises in 
this matter, and one which is founded upon a 
section of the old Bankruptcy ordinance 
ivhich is in force in this Colony. It is per- 
fectly plain that one of the great principles 
that lie at the foundation of all Bankruptcy 
laws in every country is and must be this^that 
upon the failure of a debtor to pay his credi- 
tors in full, the inadequate fund ceases to be his 
property, and becomes the common property 
cf the creditors. It seems to follow as a con- 
cequence from this, that there shall be a fair 
and just distribution between the creditors of 
the bankrupt's estate of the whole common 
iund«»and that there shall not be a preference 
given to one creditor over another. In dif- 
ferent bankruptcy sjstems, various regulations 
liave been made to endeavour to carry out 
this principle, among others, in certain cir- 
cumstances, in the bankruptcy ordinance 
ivhich was recently in force in this Colony, 
treble the amount of the sum is to be paid as 
a penalty, and there are two sections near each 
otlicr which also tend iu the same direction. 
By the 150th section it is said : 

'* Any contract or security made or given 
•* by any bankrupt or other person unto or 
*• in trust for any creditor for securing the 
*' payment of any money due by such bank- 
** rupt at his bankruptcy as a consideration 
^' or with intent to pursuade such creditor to 
" forbear opposing or to consent to the allow- 
^ ance of the bankrupt's certificate or to forbear 
'' to petition for the recall of the same shall be" 
¥oid, and the money is not to be recoverable, 
and the party sued on such contract or secu- 
jrity may plead the general issue. 

That is one of the regulations. 

It is a legal contract to prevent a ban- 


kruptcy proceeding freely, and to prevent ihd 
certificate being fireely confirmed, when^t 
comes to be granted and during the exiat&u» 
of the bankruptcy. But the claue on "which 
the defendant founded his objection is the 
isSnd which is in these terms. 

'' No bankrupt after his certificate àkàtt 
*^ have been allowed, shall be liable to pay or 
*' satisfy any debt claim or demand frova 
'^ which he shall have been discharged by 
** virtue of such certificate, or any part of such 
'' debt claim or demand upon any contract 
^' promise or agreement made after the issninip 
^' of the fiat or filing of the petition for adjudi*» 
*' cation in bankruptcy, and if any bankrupt 
'' be sued upon any such contract he may plead 
'' the general issue, and give this ordinanoe 
'' and the special matter in evidence/' 

This clause evidently contemplates moie 
than one special circumstance, in the first 
place, if the matter shall arise after the cer- 
tificate shall have been allowed« in the second 
place the bankrupt is not to be liable to pay 
any debt upon any contract promise or agree- 
ment made after the issuing of the fiat «r 
filing of the petition for adjudication in bank« 
ruptcy, so that the ordinance seems to con* 
template some arrangement made during the 
existence of the bankruptcy, and tobefalfilled 
after the certificate has been allowed. What 
the statute further says is that no bankrupt 
shall be liable to pay or satisfy any debt upon 
any contract, promise,or agreement, made after 
the issuing of the fiat, and it is very clear here 
that if there had been an agreement between 
the plaintiff and the defendant, under which 
he had made a promise to them to pay this 
80 per cent after the certificate had been 
allowed, and that had been done during the 
existence of the bankruptcy, this section of 
the Ordinance would have directly applied* 
But I fail to see that it applies to the cir* 
cumstances of the present case, the defen*' 
dant could not have been sued on any such 
promise iu any Court of law ; what the de- 
fendant did was this: he went to the plaintiff 
a year after the arrangement was completed, 
and asked for renewal of credit. The plaintiffs 
said '' we cannot renew credit to you, we 
** have made a great loss by you and you 
'* must make our loss less,*' that is to say, you 
must give us a greater profit on the goooa we 
now sell than we otherwise would have had* 
It might be argued that such a promise was 
against the bankruptcy statute if such a pro- 
mise was asked to be enforced by the Court, 
but here what have we got ? There was a na- 
tural obligation undoubtedly, and but for the 
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Statute it would have been due. We have this 
debt still existing, but for the procedure of the 
statute, and we have the parties coming to« 
gether and the defendant apparently with 
^Uingness, consenting to pay certain sums. 
The sums have been actually paid, with the 
view, as we have held as matter of fact— • 
^ en règle sur ses anciens comptes *', and it 
seems to us to be out of question that the de» 
fendant should now be entitled to say that 
baving appropriated these sums for a special 
purpose, and the matter being entirely past 
and gone, you had money of mine in your 
liands, and you are bound to appl^ that to the 

Ïayment of my debt— rfor that is his argument, 
lut the Court holds that that is a matter 
upon a different transaction entirely, and that 
it is a matter which does not arise under the 
statute. 

That being my opinion, and also I believe 
the opinion of my learned brother, it remains 
merely to state that we find the defendant 
liable to the claim of Rs 1101.50 with interest 
St 12 per cent, it being a Commercial debt^ 
and costs. 


SUPREME €OIJRT« 


"Wbit of iKJTJNcrnoN.— Prlling of timber 

TTNDBR A LEASE.— SaLE OF WOOD TO THIRD 
PARTIES, MOT BOXmD BY WRIT. 

Defendant tooê the lessee of a portion of land 
un the sea coast of Flacq, belonging to Oo- 
vemment, partially planted toith filaos, and 
a portion of which he was entitled to cut 
year hy year. 

The plaintiff alleged that Bax had contraven- 
ed the lease, and was felKng trees that he 
was not entitled to cut, and applied for a 
writ of injunction which was granted. 

it appears that the Defendant^ Ba», had sold 
a portion of the' wood to Messrs, Pilot and 
Sigaignon, the intervening parties, this wood 
was lying on the land leased, but it eould 

' not be removed in consequence of the writ 
abovementUmed. 

The Court held that there was nothing to 
shew that the trees felled, and sold to 
Messrs. Pilot and Bigaignon, were not part 
of the trees Baa was entitled to cut down — 
that moreover the intervening parties had 


purchased in good faith, there was nothings 
to lead them to suppose that the right -to 
sell, conferred upon Box by his lease, had 
been withdrawn» 

Ruled that the writ of injunction quoad the 
trees cut by Messrs. Pilot and Bigaignon, be 

dissolved. 

— ■•--■ "1 


THE COLOKIAL SBCRETÂRl'-wfMn. 


tiff< 


it 


vern 


k 


11 RôfiTit^'j'-; 


BAX— Defendant 

PILOT and BIOAiaNON^Intervenrng 

parties. 


Before 

His Honor E. FELLBREAiT,~Acting Chief 

Judge 

His Honor A* Murb^ — Second Puisne Judg» 

and 

His Honor J* Rouillard — ^Acting Puisne 

Judge 


The Substitute Procureur and Advocate Ge- 
neral,— «Counsel for plaintiff 
J. GuiBERT>^*Attomey for the same 

W. NEWT0K,«»Of Counsel for Defendant 
H. Bbrtin,— -Attorney for the same 

v. Dblafate,— 'Counsel for Intervening par» 

ties. 
E« Sauzibr,-— Attorney for the same. 


Record No. t\,\76 


Zlst October 1888. 


Mr Juèiiee Pellereau :— In this matter the 
Colonial Secretary has obtained a writ of in- 
junction in terms whioh are fully set out in 
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the writ itself^ and which practically effect 
Messrs Pilot and Bigaignon. The writ was 
obtained upon an affidayit sworn by Brousse 
and Fadoilhe, in which it was stated that ** in 
"* breach of the terms and conditions of the 
^ lease which is evidenced by an instrument 
*' drawn up by Mr Notary Vincent Geffroy 
'^ dated the 27th May 1868^ trees have been 
'^ cut down in the four rows of filaos mention- 
'* ed in article 4 of the lease^ and up to the 
*' present time the trees of the said four rows^ 
^' which have either been cut down or other- 
*' wise injured, have not been replaced agree- 
'' ably to the said article 4 of the said lease. 
^' That in breach of the obligation imposed by 
** and under article 6 of the said lease all the 
^ unplanted parts of the land leased have not 
^' up to the present time been planted. That in 
'^ breach of article 7 of the lease the present 
^ holder of the lease Mr Lucien Bax is actu« 
^' ally cutting down a great many trees be- 
'' ing on the land leasedi altho' before the 
** end of June of the present year, the trees 
** previously cut down had not been fully re- 
'•* placed agreeably to the lease ".— 

It will be noticed that up to the time when 
the writ of injunction was applied for, Bax 
was allowed to remain in possession of '' pas 
'^ géométriques '* in right of the lease. Under 
one of the conditions of the lease, if any breach 
of the lease is committed, or if certain acts are 
done, upon a mere application for possession 
and upon an affidavit, the lessor can re*enter 
and take possession of the land leased— but 
three conditions are requisite to allow this to 
take place : there must be first, one of the 
breaches mentioned in the lease, second the 
application for the writ of possession, and 
third, the affidavit ; up to the time when the 
writ of injunction is applied for, Bax is allow- 
ed to romain in possession of the land, and he 
is allowed to hold himself out to all the world 
as being the tenant, having a legal right to the 
land by virtue of his lease. Whatever may 
be said against Bax may not always be said 
against third parties, who seeing Bax in pos- 
session of the land, may act as if he were enti- 
tled to that possession for certain purposes. 
Pilot and Bigaiguon have prod need an affida- 
vit in which they refer to the lease, and there- 
fore they mny be held to have a knowledge of 
the lease, and they maj be considered to be 
bound by the conditions of the lease ; but 
there was nothing in the lease to shew to 
f ilot and higaignon that there had been a 
breach of the conditions ol the lease, and the 
fact that the Government allowed Bax to 
remain in pcssession, and that Bax was to all 
appearances a tenant under that existing lease. 


was a fact which, up to the moment when the 
lease was attacked, etaiabled and indaced third 
parties to consider hnn as having rights under 
the lease, and by virtue of the conditions in it. 
Therefore Pilot and Bigaignon may \)e con* 
sidered as having rightly taken Bax to have 
the power under the lease, of selling tb» 
*^ filaos ** which did not form part of the four 
rows of the ** filaos '' planted, and they haA 
not to ascertain whether he had fulfilled year» 
ago all the conditions of the lease ; and whea 
they saw that Bax was allowed to remain ia 
possession, it was not for them to go and ascer-^ 
tain whether all the land had been planted» 
It would be going really too far to suppose 
that before a man can safely buy the vegetable» 
of a tenant's garden, being the fruits of the 
soil, when the landlord allows the tenant to 
remain in possession, he must enquire whe* 
ther there has been a breach of the lease or 
not ; it is for the landlord who suffers te 
enter an action, and had the action been enter» 
ed in this case, then ofoourse the Oovemment 
might have said, the right of Bax could no 
more be exercised-— but so long as he waa 
allowed to remain in possession of that lease 
intact, Bax must be taken as between him and 
the third parties to have had the right of sel* 
ling under the lease, and the third parties 
especially must be considered as entirely pro* 
tected, when they give their money for that 
which under the lease Bax may be considered 
as having had the right to sell. Breaches of 
the contract they were not aware of, and can- 
not be bound by, since the Government itself 
has not taken action in order to signify to the 
tenant or to the world whether any breach 
had been committed. 

The question which remains, is whether 
timber which has been cut by Pilot and Bi* 
gaignon, was timber which Bax was not enti- 
tled to cut under the lease. There is nothing 
whatever in the affidavits of Government U> 
shew that the '' filaos " which have been cut, 
and are now lying on the ground, are part of 
the four rows of filaos which existed original- 
ly, or of those which may have been planted te 
replace them— 'there is nothing to shew that 
that timber is beyond a sixth part of theftlao» 
which Bax was entitled to cut, and therefore 
Pilot and Bigaignon may very well say* 
'* We have looked at the lease which you have 
^' never attacked, we have seen that a right 
^' existed to sell so much of the filaos;, «re 
** have sworn an affidavit that Lucien Bax has 
** the right to dispose under the lease from the 
'' Government of the trees cut. Government 
^' has not at all shown by any affidavit or evi* 
'^ dencojthat the timber there cut exceeded the 
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■ T. L. Jbnkins,-— Counsel for plaintiff 
H, Thatchbb^— Attorney for the same 

"V. Delafayb, — Counsel for the defendant 
E. Leblanc,— -Attorney for the same 


Record No. 790 


16M November 1888. 


Appeal from judgment of District Magistrate* 

Delaiaye for respondent has an ohjection to 
the competency of the appeal, states that this 
^8 an appeal by one of the defendants in the 
case of Chauvin versus Gentrac and wife, in 
^rbich judgment was given against plaintiff^ 
«nd that the wife had no authorization of her 
liusband or of a Court of justice (Article S15 
of the Civil Code) to institute proceedings in 
appeal, and cites in support of his argument 
Sirey 1840 part 1 page 768 ; Sirey 1862 part 
2 page 154, Sirey 1878 part 1 page S4l, and 
Sirey 1879 part I page 262. 

Mr Justice Pellereau : — ^We do not think 
it is necessary to call on the appellant. The 
decisions of the Court of Cassation go to this 
length, that at the time when the married 
woman is before the Court, the Court can au- 
thorize her to go on with the appeal, and this 
not merely at the beginning but even at the 
time of the Court's giving its decision on the 
merits. The deduction to be drawn from the 
principal there laid down is this ; that it is 
not necessary that there should be an autho^ 
rity before the proceedings for the appeal have 
been entered into, in fact all the procedure 
that passed before the appeal, had for its object 
the hearing of the oase on the appeal, the time 
when the woman can be called upon to '' ester 
^ en jugement '' is really when she is before 
the Court, and every thing preliminary tends 
n^erely to the hearing of the case before the 
Court. The authorities cited, shew that it is 
to the time when she is before the Court that 
we must refer in order to ascertain whether 
she ought to be authorized, and it is sufficient 
that she should be then authorized. 

That being so we are entitled here to autho- 
rise the married woman who has not obtained 
a proper authority to appeal, without going 
into the question whether the authority given 
in the Court of first instance, would be suffi- 
cient to enable the womap to go on with the 


appeal. Therefore we must refer to that 
moment to see whether she is incompetent to 
go on, it is to that moment that the authority 
must apply, at this moment she is incompetent. 
She has been divorced in the interval ; she is 
now a free woman, she comes forward having 
full power to act ; she adopts every thing she 
has done before» and she no more requires the 
authority which she could have obtained now^ 
if she had not been divorced. The law is 
made for the protection of the wife as well as 
for the protection of the husband, and is not 
to be interpreted so as to prejudice her. The 
authority is no more required, she is fully able 
to have a judgment in her favor, or a valid 
judgment may be given against her. We 
therefore, think that the point taken should 
be repelled. 

It is needless for us to wait for the merits, 
to come to a decision on the point because in. 
fact we need not inquire whether she is right 
or wrong on the merits. A fact has happened 
in the interval which frees her from her 
marriage, she is now quite capable of appear- 
ing before a Court of Justice, and on that 
fact she can say at this moment she no more 
requires the authority, and as we are certain, 
the authority is no longer required, we repel 
the objection without waiting for the merits» 


8VPRE1IIE: COURT 

This is an application for validation of 
an attachment lodobd by thb plaintiff 
against certain sums of money. due to 
THB Defendant* 

A previous judgment on this case was deliver^ 
ed on the 7th September 1888, {See page 
13S of this volume. 


F. LOUSIER.^Plaintiff 


versus 


V- MONTOCOHIO,— Defendant 


Before 

His Honor A. Mure,— -Second Puisne Judge 

and 

His Honor J. Rouillard, —Acting Puisne 

Judge 
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V. KjvBRN,— Counsel for Plaintiff 

XL GanachaxjDj — Attorney for the same 

H. Oaléa,— Counsel for Defendant 

F. F. Lastellbi — ^Attorney for the same 


Record No. JBi,989 

20th November 1883. 

In this case we find that the sum due by 
the defendant to the plaintiff under the trans- 
fer by Boullé to the latter in name of princi- 
pal interests and costs as at the fifteenth No« 
vember one thousand eight hundred and 
seventy eight, amounted to four thousand three 
hundred and thirty three rupees and eighty 
cents • Rs.4.833*80 


At that date of fifteenth No- 
vember one thousand eight hun- 
dred and seventy eighty Widow 
de Bissy under a compromise 
with the plaintiff made a payment 
to him of about one thousand and 
four hundred rupees, hut we are 
of opinion that the whole amount 
of the claim in principal and in- 
terest should be debited against 
the plaintiff, therefore there falls 
to be deducted the sum of two 
thousand and four rupees and 
twenty three cents ,••• ••.••••• 
to this has been added interests at- 
the rate of nine per cent (9 oio^ 
per annum from the said fifteenth 
(loth) November one thousand 
eight hundred and seventy eight 
(1678) to eighth (8th) November 
one thousand eight hundred and 
eighty three (1883) amounting to 
one thousand and forty four ru- 
pees and twenty three cents • • • • 


2004.28 
2329.57 


1044.23 


making the whole sum due three 
thousand three hundred and se- 
venty rupees and eighty cents. «Bs 3373,80 

which sum we find due by defendant to the 
plaintiff and to that extent we validate his 
attachment* 

We may mention that the sum of two 
thousand and four rupees and twenty three 
cents (Bs. 2004.23) the amount of the debt 
of widow de Bissy, consists of the capital sum 
one thousand spven hundred and eighty three 
fupees and ninety two cents (Rs 1783.9^) 


and interest from first July one thooaaml 
eight hundred and seventy seven, the date of 
the obligation, up to the said SAeeatb No- 
vember one thousand eight hundred mad 
seventy eight, two hundred and twenty ru-^ 
pees and thirty one cents (Bs tSO.MV 

With two thirds of cost to the jfhintifL 


SDPREllIE COURT 


Dissolution of mareiagb.— " Bule kisi '^ 

reconciliatxon of parties. bsquest 

that dscres nisi be reverssd* 

« 

The Défendant in this case was found efUUUd 
to a dissolution of her marriage on gramd 
of cruelty, and a decree nisi waspronmun* 
ced : the parties subsequently became rmeon» 
cited and the husband moved that the Churi 
should reverse the decree, and dismism d# 
peiition^^tlie wife appearing andoonsenting. 

Beld that the marriage is not dissolved hv the 
rule nisi^but at the same time the Court 
cannot reverse the decree. — Ordered thai no 
further proceedings be taken in this Courts 
and all further proceedings in this suit are 
stayed. 


DOOKEEBAM the husband—Plaintiff 


versus 


DOOKEEBAM the wife—Defendant 


Before 

His Honor A. MuRE^Second Puisne Judge 

and 

His Honor John Boitillard Acting Puisne 

Judge 


W. Newton, — Counsel for pkintiil 
H. Bbrtin^— Attorney for the same 

T. L. Jenkins— Counsel for defendant 
O. BouiLoux ^Attorney for the same. 
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ITS 


^ This ig a motion made by the husband 
against whom a rule " nisi *' was pronounced 
on the S6th July last, that the Court should 
reyerse that decree and dismiss the petition. 

This motion is made in peculiar circum* 
stances : Dookeram the wife was found en- 
titled to a dissolution of her marriage on the 
^ound of cruelty and a decree ^' nisi " was 
pronounced on the above date. After more 
than three months had expired, the husband 
C8.me forward and making the above motion^ 
osplained that he and his wife had become 
TMonciled, and that she was again living with 
hLm as his wife. The- wife being in Court 
«tilted in answer to inquiries of the Court 
tlkrongh an interpreter^ that '' she had be- 
^ come reconciled to her husband that she 
^* was living with him and intended remain- 
** ing with him, she said further that she 
^ had taken a divorce against her husband 
^' but that she wished it all wiped away/' 

The Substitute Procureur General to 
tvhom notice of the motion had been given 
objected to its competency, and founding on 
article 18 of Ordinance 87 of 1883» maintain- 
ed that the marriage was still in subsistance 
and that the decree could not now be re- 
versed by the Court. 

Lord Cairns in the case of Prole vs Loady 
eh. app. L. B. Vol. 8, pace 220 said : '' I am 
** of opinion that according to the act it is 
^' impossible to hold otherwise than^ that the 
•* order ** nisi " is the decree which the 
*^ Court eventually makes absolute against 
*' the party. ^ 


ther proceedings be taken in the above Oourf* 
All further proceedings in the suit are there- 
fore stayed. 


»» 


It is clear that the marriage is not dissolved 
by a decree ** nisi *' merely^ which is only an 
inchoate step to be made perfect by the sub« 
sequent decree absolute. 

At the same time the Court cannot reverse 
a decree which was justly obtained at the 
time^ merely in consequence of events which 
had subsequently transpired. On the other 
hand it would not be expedient that on the 
first marital quarrel, which may occur, Doo- 
keeram the wife could be able to recur to 
this Court, and' move that the decree ** nisi '' 
should be made absolute; as both parties 
have so acted as to show that they are per- 
fectly reconciled, and as the wife has formally 
stated this to the Court, we order that no fur- 


Wemay say that this was the course fol* 
lowed by Sir 0. Cresswell in Lewis vs Lewis 
80 Law journal P. M. & A. page 199, in a 
case exactly analogous to the present, and 
we think it expedient to follow the precedent 
given by that eminent Judge, 


SVPREME COURT* 


Sale of landed property under a pri* 
vatb writing oral proof of paymbnit 

OF PUR0HA8B PRICE • 

The Plaintiff and Defendant were joint owners 
of a landed property in Port Louis. 

The plaintij^ alleges that he bought from de-- 
fendant hie share, and produces a docur- 
ment granted by Defendant to plaintiff in 
which the former acknowledges that he had 
sold to the plaintiff an undivided half of 
his property^ and binds himself to go before 
a Notary and put himself en règle. 

The defendant contended that the document 
was merely a promise of sale— that there 
was no presumption that money had passed 
between the parties^ and that therefore theret 
can be no commencement of proof by u)riting.. 

The Plaintiff urged that the sale had beers 
completed and perfected and that as a con- 
sequence the price must have been paid. 

Held that it was to be presumed tie price woe 
to be paid before a Notary on production of 
the certificate that the land was free from 
encumbrance. 

That with reference to the document oral eti* 
dence cannot be admitted to prove oommen» 
cement de preuve par ëcrit, so that payment 
of the price must be presumed and oraf 
proof of it must be allowed. 


ADAM HAJEE ESSAOK— Plaiutiff 


versus 


HASSAM AYOOB— Defendant 
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Before 

Hia Honor A. Mure,-— Second Puisne Judge 

and 

His Honor J. Rotjillard,— Acting Puiene 

Judge. 


V. Delafatb — Counsel for plaintiff 
£• Leblanc— Attorney for the same. 

H. GALÉAy— Counsel for defendant 
A. Desyeaux— «Attorney for the same. 


Record No. 22,100. 


tSfd November 1888. 


jMr Justice Mure.: 


In this case the plaintiff and the defendant 
frere, previous to the transaction which is 
the question at issue between them, un- 
divided co-owners of a subject situate at 21, 
La Paix street^ Port Louis ; and it appears 
that some transactions or négociations with a 
Tiew to a sale had taken place between them 
^hich resulted in this : that on the 11th of 
April 1882, a document was granted by the 
defendant to the plaintiff, in which he ac- 
knowledges that he had sold to the plaintiff 
an undivided half of his property ; that is, the 
thare of the property accruing to him^ to the 
plaintiff^ and binds himself to go before a 
Notary for the purpose of putting himself 
** en règle " with the plaintiff. This docu- 
ment is produced to us, and it is upon this 
document alone that the argument to day 
^as submitted to us. The legal effect of the 
document is in question. 

On the one hand, it was contended that it 
proved that a sale has been perfected and 
completed, and that as a part of a perfected 
and completed sale the price must have been 
paid, and that the seller binding himself to go 
before the Notary, must be considered to have 
given a perfect and indefeasible title to the 
plaintiff. 

On the other hand the defendant main« 
tains that the document is to be regarded 
merely as a promise of sale, and that there is 
mo presumption of any kind to be deiived 
Stow it that any money has passed between 


the parties, and that therefore, there can be 
no commencement of proof by writiag in tbh 
case. 

It is to be observed that a contract of Bale 
consists of two parts especially distinguished 
by lawyers. In the first place there must b» 
a subject definitely fixed and known, which 
is the subject of the contract between the 
parties, in the second place, all lawyers have 
laid it down that the contract of sale shall be 
complete as far as the subject is fixed and 
the price between the parties has been fixed» 

Now, does this document which we have 
here raise a presumption of the payment of 
money ? It has no reference to that part cf 
the subject whatever. It does seem strange 
that if the money had been paid before the 
document had been granted, a reference Co 
that matter should not have been contained 
in the document. It is equally strange that 
if a sum of Rs 1,083 — for that is the sum 
which is alleged to have been paid — ^had been 
paid subsequently to the document, no re- 
ceipt was taken for it between the parties.^ 
Looking at the course of events between 
buyers and sellers of property in this Island, 
and looking to the probabilities of things, I 
think it impossible to hold from the mere 
wording of this document, that there is anj 
presumption of payment to be derived from 
it. It seems to me, in the first place, that the 
first part of the document, may refer merely 
to the completion of the contract of sale, as 
between the parties ; not to the actual exe» 
cutionofthe sale in the least degree ^' I ae» 
'' knowledge to have sold the subject " refers,, 
as I say, to the actual completion of the con- 
tract^ but not in the least degree to the per* 
formance of the contract. Then if we come 
to the subsequent part of the document, X 
think the argument which was most ably 
drawn from it by the learned Counsel for 
the plaintiff here is not well founded. He 
argued very strongly that from the fact o£ 
the grantor of the document, binding himself 
to go before a Notary to place himself en 
^^ règle," it was to be deduced that|A.yoob alone 
had to perform some duty under the con- 
tract. Let it be observed that both parties 
to that contract are to appear before the 
Notary, and both parties have something to 
do before the Notary ; undoubtedly it was 
meant that the Notary was to give an in- 
defeasible and absolute title to the purchaser; 
so, on the other hand, I think, it is to be 
presumed that the price was to be paid be- 
fore the Notary, on the production of the 
Notary's certificate that the subject was free 
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*' sixth park which by virtue of the lease Bax 
^' had a right to cut^ and therefore the Go- 
*' vemment is not entitled to say that as a 
^' regards us. Pilot and BigaignoUj Bax has 
ff not the right to sell ' 


J» 


Pilot and Bigaignon have dealt legally 
Vith a party, who as to them had the right of 
disposing of the " filaos '* trees, — it is here 
the property of a person who has the right 
to dispose of it, which they have purchased, 
and under the circumstances they seem to us 
entitled to obtain the removal of the writ of 
injunction, unless there be something in the 
case which is pending between Bax and the 
Government which may affect their rights. 
What is the action pending between Bax and 
the Government ? The Government contends 
that Bax has committed certain infractions of 
the lease, that he having broken certain of its 
conditions, it is entitled to have that lease can- 
celled. But supposing the Government obtains 
judgment in its favor, will that judgment 
in any manner affect the right of disposal of 
the timber, which Bax possesses as towards 
third parties, or affect the subject which Pilot 
and Bigaignon under the law have had by 
buying moveables from the possessor of those 
moveables P Suppose the trees cut had not 
been replanted, ofcourse the lease would have 
been cancelled as against Bax.-*Bax was the 
tenant up to the moment when the application 
for the cancellation is made. 

It is said in the deed of lease that ^' ipso 
facto '^ by the breach being committed there 
will be a cancellation, but nevertheless that 
cancellation must be applied for ; and if the 
Goverment allows the tenant to remain in 
possession, there are certain rights which as 
we have shown accrue to third parties from the 
fact of that possession ; and can the cancella* 
tion which takes place afterwards, act retroac- 
tively so as to destroy the rights of those third 
parties ? Suppose for instance, that a tenant 
lias not paid his rent but has gone cultfvating 
and has sold the produce of his land, and ob- 
tained money for that produce, will it be said 
that because the landlord has not been paid 
and he can obtain a cancellation, that those 
moveables will oease to be the property of the 
third party ? I believe there that article X279 
will apply and protect the third party. 

We say nothing as regards the timber which 
is still standing, the growing trees, because 
the question will arise whether they can be 
considered as moveables— but with regard to 
the trees felled, they are undoubtedly move- 
ables. As a fact they have been cut^ they are 


in the possession of the third party, who has 
paid for them, there was a tenant in possession 
who had a right to sell one sixth, and it is not 
shewn that the trees cut exceed the sixth,** 
by reading the lease the third party could not 
have thought that Bax had not executed the 
conditions of the lease, and he is therefore a 
bona fide purchaser coming under article 2S19. 
It has been argued that Bax could not dispose 
of his trees,— that may be true as far as the 
growing trees are concerned, but with regard 
to the trees felled, and which must be looked 
at as moveables, Bax had the right to dispose 
of them jup to the one sixth. It is sworn to 
by Pilot and Bigaignon that he has the right 
to dispose of these trees under the lease from 
the Government, implying ofcourse that they 
are within the sixth. This is met by no al- 
legation whatever upon oath that the trees cut 
down exceed that sixth, or are part of the four 
rows of trees. 

We are therefore of opinion, that the case 
which will be decided between Bax and the 
Government, will not at all affect the rights of 
Pilot and Bigaignon, as to those trees which 
have been cut, and are now lying on the 
ground ; and we rule, that the writ of injunc- 
tion be dissolved quoad the trees cut by Pilot 
and Bigaignon, and lying on the ground before 
the service of the writ of injunction on Bax. 
Costs of this application against the Govern- 
ment. 


SUPREME COURT 


Appeal fib^om Decision of Stipendiary 
Magistrate. — Salary due to Manager 
OF *' Hemp Company *'. — Powers op 
Board to reduce salary of Manager. 

I%i8 Î8 an appeal from a decision of the Stipen^ 
diary Magistrate of Pamplemousses on a ques* 
tion qf salary. 

According to the bye-laws of the '* Rouge Terre 
*^Hemp Company Limited^\the Respondent was 
appointed Manager of the Company during 
the whole period of the Company^s existence, 
which was fixed at ten years. The ByC'Laws 
further provide that the Board of Directors 
shall have the pçwer to *' fix " (fixe ) the 
salary and duties of its employés — of whom 
the Manager is one. 

The Board considered it absolutely necessary 
to reduce the salary of the Manager Jrom 
400 Rupees to Rs 160, and accordingly in 
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Mareh 1883 he uxu warned thai it tcoutd be 
reduced to Be 160 per month. 


In the Stipendiary Court, the Respondent claim^ 
ed salary at the rate of Be 4O0 /or the months 
he had been employed, and had not been paid, 
the Magistrate gave judgment in his favor ; 
against this judgment the Company appeals. 

The Court held that tJie Board had the power to 
modify the salaries of the employes of the 
Company as well as their duties. 

Judgment of the Magistrate reversed. The 
Court decides that the Bespondent is only 
entitled to BsMO per mensem, except for the 
month of March, which had been begun when 
notice cjf reduction of salary was given to Bes" 
pondent. 

Bemmdent to bear costs of appeal^-no costs in 
Court below. 


The *»ROUaE TERRE" MAURITIUS 

HEMP ESTATES COMPANY 

LIMITED in liquidation,-* Appellant 

versus 

ANDRÉ LAGREULA^— Respondent 

Before 

His Honor Ete. Pellbbeau,— Acting Chief 

Judge 
His Honor A. Mube^-— Second Puisne Judge. 

and 
His Honor J. Rox7illabd, — Acting Puisne 

Judge, 

V. DELAFATEi'-Counsel for appellants 
£• SAT7ZIBB, — Attorney for the same, 

E. Gallet, — Counsel for respondent 
E. Ganachaxjd, — Attorney for the same 


Record No. 98. 


i\st October 1883. 


The acting Chief Judge : 

In this case the plaintiff now respondent^ 
claims a certain sum of Rs400 as his monthly 
salary for six months. The real contention 
qetween the parties is whether he is entitled 
to that sum of Rs. 400 or whether he is en- 
titled to salary at the rate of Rs 160 a months 


to which he was reduced in March 1883. There 
can be no contention that with regard to the 
month of March 1888 the full smount of thim 
salary was due as the month had begun, thÀ 
contention relates to the six moutl^ whicii 
follow the 1st of April 1883. 

It appears that Lagreula was by the hj0^ . 
laws of the '* Rouge Terre Hemp Eauxes 
'' Company Limited , appointed manager *'de 
'' Rouge Terre " pendant toute la Avme de Ui 
** société fixée à dix années comme il est Ait 
'' ci*dessus ''• It was argued that in virtue 
of this he could not be turned out, unless there 
was some just and reasonable cause for doin^ 
so, and such cause is not shewn to exist. The 
same article {\9) which mentions the appoints 
ment of Mr. Lagreula says that the Èoard 
has the power to appoint a secretary and a 
manager '' pour la direction et Vexploitation 
'* de '' Rouge Terre qui peuvent être chofaiv 
'' en dehors des actionnaires, H fixe leuie 
'* attributions et leurs retributions ainsi que 
*' celles de tous les employés de la société.'* 
It seems clear to this Court that the Board 
received there the power of modifying the 
salaries as well as the attributions of the 
" employés ** the word "fixe'* doea not im» 
ply permanency as argued for respondent» 
Supposing a modification is made in the salary^ 
a new decision which lays another sum dowa 
on the papei for the salary, would be a deci» 
sion which fixes it again ; it is a change, but 
that change at the same time fixes a sunu 
The Board reduces its Manager's salary firoBS 
Rs. 400 to Rs. 150 and we cannot understand 
the word ** fixée " as being something perma* 
nent for ten years, or else there would be tbie 
consequence that the attributions could not 
be changed. Could it be said that when the 
secretary and Manager are appointed, and the 
limits of their attributions, or work, are fixed» 
the Company ivill never be able to extend or 
change them during the ten years, and that 
the whole must remain permanently fixed in 
complete stationariness ? That cannot be held 
for a moment,, and yet the word '^fixe'^ 
applies to work (attributioiis) as well as to 
pay (retributions). The manager would come 
forward and say his work has been fixed within 
certain limits and no more work is to be 
given to him, — nay more, as the words are 
irrespective of any special manager, auoces» 
sive managers might come forward and aay 
that the work has been fixed for the first 
manager within such and such limits, and it 
cannot be altered. But in connection witk 
this point I must say that there is an argu* 
ment on which the Judges do not agre^ 
although they arrive at the same concluaion. 
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I hold that the right of fixing the pay and 
attribution^ changing them and modifying 
them, is according to this bjre-law iulljr vested 
an the Board, without any limit whatever. 
My brother Judges hold, on the contrary, that 
the power of changing must be exercised 
within certain reasonable limits, but they hold 
also that in this particular instance, owing to 
the bad state of affairs of the Company, which 
led in fact to a failure, it was quite reasonable 
under the circumstances to exercise the power, 
and to reduce the salary to Rs 160. I think 
that the power is as broad as possible. The 
Soard here receives a certain power, which 
is a control in fact over the manager. True 
it is that the manager is appointed jointly by 
the Board and the share holders, and his ap- 
pointment cannot be altered by the Board 
without reasonable cause, but on the other 
hand there must be some control over thi^t 
manager, and it lies in the power given to the 
Board to reduce his salary just as the Board 
chooses. The amount of the salary is not 
fixed in the bye-laws, if the share holders 
wished that the salary should be held perma- 
nently like the appointment itself they would 
have said so in the bye-law. There is a dis* 
tinction made by the bye-laws, that is,that the 
appointment is permanent, but the right to 
fix or alter the pay is vested in the Board 
without any resiriction. I think that the 
words *' il fixe leurs attributions et leurs ré- 
*' tributions"are not qualified by any restric- 
tion whatever. My learned brothers on the 
contrary think that there must be something 
reasonable in the action of the board, that 
that is not a power to be given to them in 
order to defeat the appointment by some eva- 
sive power of rendering it illusory, but as they 
hold also at the same time, that within the 
particular circumstances of this case the 
power was exercised reasonably, the conse- 
quence is that all the three judges agree in 
this, that the Board had the power under the 
circumstances then existing to reduce the 
salaiy to Bs. 160. 

It has been argued that Mr. Lagreuta made 
a protest, and that he being employed after 
that protest leads one to the presumption of 
fact tnat he was kept on the former salary of 
Bs. 400— such a presumption might be dedu- 
ced from the facts if they were other than the 
present ones. Here it is shewn that the Board 
never had communication of the protest from 
lAr Lagreula, we are in the face of a decision 
of the Board reducing him and oommunicat- 
cd to him,and we have no circumstances which 
might be brought home to the Board of Di- 
rectors itself from which it might be implied 


that they allowed him to go on under the old 
salary. It is shown that Mr Toulet on the 
contrary, wrote to Mr. Lagreula that he ought 
to change his mind, that the Board has not 
been able to meet. Subsequent meetings of 
the Board are shewn to have been for the pur- 
pose of calling a meeting of the shareholders 
probably with a view to liquidation, we can- 
not therefore from those facts see anything 
that will give any force to the presumption 
that the Company allowed Mr. Lagreula to 
work under the former salary, so as to defeat 
the previous resolution that the Board had 
communicated to Mr Lagreula that he could 
not be maintained at Bs 40U ; we have other 
circumstances existing about the time of those 
meetings, shewing that very far from being 
able to give Rs 400 a month, they would on 
the contrary have been induced still to lower 
the sum of *Bs 150. 

Under the circumstances, therefore we 
think that the judgment of the Magistrate 
was erroneous. We find that the sum which 
should have been given for six months ought 
to be Bs. UO a month, which would amount 
to Bs. 900 in all. . Certain sums have been 
taken by Mr Lagreula, he owed Bs« 694. 65 
which being deducted from the Bs.900 would 
give Bs. 205. 85, but the month of March 
being allowed in full makes Bs. 605. 81. 

We therefore vary the Judgment of the Sti- 
pendiary Magistrate and give judgment for Mr 
Lagreula in the sum of Bs 605.31, but we 
think that Mr. Lagreula should bear the costs 
of the appeal, and as he wins on a part of his 
claim there will be no Costs in the Court 
below. 

M. Justice Mure : 

I do not think I need add anything to what 
my learned brother has said. I think Mr. La- 
greula's position in being fixed for ten years, 
must be held to be a position from which he 
could not be excluded. The Committee how- 
ever are entitled to a certain control, but that 
control must be reasonably exercised, and not 
in an illusory manner. I do not think I 
need add one word more. 

M. Justice Bouillard; 

I have nothing to add. The Chief Judge 
has expressed the opinion which I entertained 
and which I communicated to him. 
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SPPREME COIJBT 


Damages for breach of promise of marriage f 
and imprisonment in the event of non-pay' 
ment of damages awarded. 


ATISSE & ANOTHER'PIaintiffs 


versus 


LEBON— Defendant 


Before 

His Honor E. Pellerbau— Acting Chief 

Judge 

His Honor A. MuRE^-^Second Puisne Judge 

and 

His Honor J, RouiLLARD*»Acting Puisne 

Judge 


Pierre Léonce Chastellier \ Counsel for 

and > 

TvBS JoLLiVBT J Plaintiffs. 

V. G. DucRAT «-Attorney for the same 


Victor K/Vern— Counsel for Defendant 
EvENOR Gf ANACHAUD— A.ttorney for the same 


Becord No. 21,830. 


Zlst October 1888. 


The Court delivers judgment for plaintiffs 
in the sum of Bs I|000 (one thousand rupees) 
with Supreme Court costs. Defendant to un- 
dergo two calender month's imprisonment 
unless the amount be sooner paid. By Para- 
grah 2 of Article 4 of Ordinance 16 of 1869. 


BtJPRERIE COURT 

Appeal by a wife when not authorised 

BY HER HUSBAND TO INSTITUTE PROCEED- 
INGS. — Court hat authorize a wife to 

PROCEED AT AKT STAGE.— At WHICH 8TAGB 
AUTHORITY IS RBQIHRBD. 

This is an appeal by Oentrac the wife made 
undet the following circumstances . 


One, Mr. E. Chauvin moved before the District 
Court of Port Louis for the vaUdMon of am 
attachment lodged by him against certaim 
sums of money in the Commercial Bank^ 
alleged to belong to Mr. and Mrs. Oen^ac^ 

During the course of the proceeding%^ MrOm 
Gentrac alleged that the money sought to 
be attached was her sole property, amdnot 
the joint property of her husband and &er- 
self The Magistrate decided against her 
application. From this decision she nous 
appeals. 

The Respondent challenged the competency qf 
the Appeal on the ground that the AppeUai^ 
was not authorised by her husband, or a 
Court of Justice, to instittéie these proceed^ 
ings. 


Held that it is not necessary that a 

woman should be authorised until she appears 

> before the Court, and that the Court can 
authorise a married woman to go on with am 
appeal at any stage of the proceedings. 

In the present case, in the interval between the 
Appeal and the hearing of the same, the 
Appellant had been divorced from her huS' 
band, and she was then a free woman. 

The Court held therefore that she no more re* 
quired the authority she could have obtain» 
ed had she not been divorced. 

Objection repelled. 


GENTRAC THE WIPE.— Appellant 


versus 


GENTRAC THE HUSBAND.^Respoa- 

dent. 


Before 

His Honor Etiennb Pellerbau.— Acting 

Chief Judge 

and 

is Honor Andrew Murb^ — Second Pmsam 

Judge 
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{rom incumbrance, and from those legal and 
other mortgHges which are possible according 
to the law of this country. There remains 
only another matter. • I think it is in- 
conceivable that a person who paid this sum 
of money, should have done so ivithout a 
certificate of the Conservator of Mortgages 
being presented to him, of the state of the 
rabject in that respect ; and that the sum 
was paid without writing intervening be- 
tween the parties seems equally inconceivable, 
and that the payment should not have enter- 
ed into the document that was prepared be- 
tween them, seems to be equally remarkable. 
But from all these things, we cannot hold 
that there is any presumption to the effect 
contended for by the plaintiff. It was alleged 
also that the plaintiff was in possession of 
the subject, and that being in possession of 
the subjectjthe presumption of payment arose, 
bat it is to be observed in the first place, that 
there was an absolute denial of that fact by 
the other side. It is clear that the presump- 
tion could only arise if it were an admitted 
facti In the second place, in the notice of 
facts given by the plaintiff to the defendant, 
that allegation is not made, and in the third 
place, there is a document served by the 
plaintiff on the defence some short time back, 
in which it is made a subject of complaint, 
that he is illegally and improperly collecting 
the whole rents of the property ; that allega- 
tion is not in such a position as to give rise 
to any presumption here. These parties are 
the undivided co-owners of the property ; as 
such, they are both legally in possession of 
the subject, and that one of them may collect 
the rents, that may arise from some previous 
arrangement between the two* 

I think no presumption can be drawn from 
that matter in any way, and certainly not 
with reference to the allegations of the plain- 
tiff. That being so, we are of opinion that 
•' hoc statu ** and with reference to that do- 
cument, oral evidence cannot be admitted by 
the Court to prove ** commencement de 
'* preuve par écrit *' so that payment of the 
price must be presumed, and oral proof of it 
must be allowed. 


eVPREME COURT 

Appeal fbom Stipendiary Coukt, Moka— 
Salabyof Overseer.— Change op work 
07 ovebsbbr with his consent. 

ITiis Î8 an appeal from a decision of the Sti- 
pendiary Magistrate of Moka. 


The Defendant in this appeal was an outdoor 
overseer on one of appellants Estates, '^ Rose" 
lyn Cottage " at Moka, at a salary of 
Ms 40 a month : on the 1th September 1883^ 
the Appellant was informed that his place 
on the Estate was tobe taken by a Mr. Hitii^ 

Tlie Defendant called upon the appellant stated 
he was a poor man and had a family^ when 
the Appellant agreed to give him another 
trial as an indoor employé. 

Some days passed when Defendant returned 
to Appellant, and stated that on reflexion 
he found that he could not work indoors, and 
insisted upon the terms of his original con'-' 
tract. He was not allowed to resume hie 
original duties as an outdoor overseer ; and 
laid a complaint before the Stipendiary 
Court y claiming one month* s wages for Sep^ 
iemler at the rate of Rs 40per month. 

The Stipendiary Magistrate gave judgment in 
his favor, and against this judgment Mr^ 
Hewetson appeals. 

The Court held that as the Defendant to this 
appeal had consented to accept another situa^ 
tion, he could not insist upon being employed 
as an outdoor overseer» 

That as he had worked for 17 days on th9 
Appellants Estates, he was entitled to sala-- 
ry for that period, but for no greater period. 

Each party to bear his own costs. 


HEWETSON.— Appellant, 


versus 


REGNAUD.— Eespondent. 


Before 

The Honorable E. Pellereau. 

Chief Judge. 

and 


— • Acting 


The Honorable Andrew Mure.— Second 

Puisne Judge. 


W. Newton, — Counsel for appellr^nt. 
W. Hewetson,— Attorney for himself 


» m 
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A. HrGTJESi— Counsel for Respondent, 
T« Nicolas^ — Attorney for the same. 


Record No. 99. 


4/A Deoemher 1883. 


Mir. Justice Mure : 

In this casBi which was a plaint with sum- 
vions in the Stipendiary Court of Moka, the 
plaintiff Regnaud asks for a judgment for 
one month's salary of Rs 40« for the month of 
September of this year. The action was raised 
on the 18th of September^ but the sum claim- 
ed was for the whole month. 

The defence in the lower Court was that 
the defendant was not indebted^ and that the 
plaintiff was removed from the ** Roslyn Cot- 
tage " Estate for misconduct, disobedience to 
orders, and refusal to work. 

It appears that the plaintiff had engaged 
bimself to work with the defendant on the 
Estates " La Laura'' and ** Roslyn Cottage ", 
mnd that the nature of the engagement was 
what I shall now detail. He had come there 
saying he was tired of working indoors, that 
he had been an accountant on an estate, that 
lie knew all the work of an Estate overseer, 
Jtnd could do any other work that was neces- 
sary, but that the state of his health was not 
such as enabled him to work in-doors, and he 
wished outside employment. 

The defendant, Mr. Hewetson, in speaking 
to him on the subject, stated, according to his 
own account, that he had only room for a 
oommon overseer at Rs 40 per month. On 
the other hand^the plaintiff and tie only wit- 
ness called by him, Mr. Apaty, made it quite 
certain that the plaintiff engaged with the 
defendant to work as an overseer in the field, 
' and I think this is not left in doubt even by 
the third parties, the witnesses who were pre- 
sent. Tlie evidence of Froget, who was an 
overseer on ''La Laura" Estate, and who was 
present, comes to the same thing, it is put in 
somewhat different language— but it is that 
the defendant made it a condition that he 
should be employed as an overseer working 
out of doors. The man entered upon his en- 
gagement on the 1st of June, and continued 
during the months of June, July and August, 
to work apparently without objection. During 
that time three small matters occurred, which 
were not noticed at the time; in the first place 


it seems to be a rule on the defendant*8 Es- 
tates, that all his employés . should have car« 
nets or memorandum books^in which to notice 
the various facts connected with tbeir em» 
ploy ment for the day. He was not supplied 
with a carnet and he worked for some days 
without one,-«- and the defendant now says 
that that is a fault which is entitled to be 
taken into consideration. With that I can» 
not agree ; it seems to me that the fault was 
as much that of the defendant himself, who 
did not supply the man with a carnet, as of 
the plaintiff*. He took his notes upon papor, 
which were communicated in the ordinary 
way to the parties, to whom the Carnet would 
have been submitted. In the next place, it 
is said that he employed laborers on Sunday 
to work in a large garden behind his house. 
Now it appears that these men were working 
in this way for him at a time when they 
would not be allowed to work on the Estate, 
for the Labor Law lays down quite clearly 
that the Sunday labor of Indian laborers 
upon Estates, is to be limited to a conple of 
hours in the morning, and to be of a light 
character, and to end at eight o'clock. I have 
no doubt that those Indian laborers, knew per* 
feotly well that they gave it to the plaiotiff 
of their own free will, perhaps because he was 
in such position that they wished to oblige 
him ;^ but I cannot consider it as a fault on 
the plaintiff's part for which he is entitled (o 
be dismissed ^-it being passed by at the time. 
It also appears that he used some materials 
to paint the house belonging to the defendant, 
in which he was allowed to live on ' Roslyn 
Cottage '' Estate. This was not noticed at the 
time, and I think the relation of master and 
servant is such, that there must be constantly 
transactions on the part of the servant, in 
which he needs guidance and direction, and 
if a matter of this kind occurs, and the servant 
does it for the purpose of preserving the pro- 
perty of his master, and if it is passed by and 
not noticed, it seems to me that thereafter it 
would be wrong to make it a ground of mis- 
conducti and a reason for refusing to pay 
wages. But in reality the case to my mind 
does not turn upon these points. They are 
afterthoughts on the part of the defendant* 
The plaintiff's work went on for three months 
when on the 7 th of September, the manager 
of " Roslyn Cottage " Estate received a letter 
handed to him by one Mr Hîtié, from the de- 
fendant, informing him that Hitié would take 
the place of the plaintiff as overseer on " Ros- 
lyn Oottaçe '^ Estate. This letter was shewn 
to the plaintiff, who thereupon naturally en- 
quired within himself what he was to do-^ 
and in the afteruoon of that day, he went ap 
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to see Mr Hewetson at •' La Laura" ; now it 
is important in the determination of this case, 
to observe carefully what took place upon this 
occasion. In this case, in which a great many 
Indian witnesses and servants of Mr Hewet- 
son have been examined, it is difficult to at- 
tain an exact appreciation of what is truthful 
eyidence, and what is not truthful evidence. 
With reference to the evidence of Canal, the 
jBub-accountant, we have the very important 
fact stated by the Stipendiary Magistrate, that 
he seemeed to be a truthful witness — as to 
what took place on the 7th of September, he 
says this : ^* Witness is aware that some time 
'' back defendant decided to remove plaintiff 
** from " Rosly n Cottage'',and one M r Hitié was 
*' to replace him. Recollects on 7th September 
*' last Hitié came to the manager Apaty, with 
'' a letter from the defendant. In the after- 
^' noon of the same day, plaiittiff came to 
** defendant and asked him why he had been 
'' dismissed, and he explained to the defen- 
'' dant, that he was poor and had a family to 
*' support. Defendant replied all my work has 
^' been spoilt at "Roslyn Cottage**, nevertheless 
^' I will try you again. Can you manage the 
*' work of the mill ? Plaintiff said yes, he 
*' knew the work, defendant then told him to 
^* remove his effects to " La Laura ** Estate, 
'^ there was room in the house, and plaintiff 
'' thanked defendant, and he was told to take 
'^ the work of the sugar house the next day, 
^ which he agreed to do.** 

Now, let it be observed that the contract 
between these parties was a verbal contract^ 
and that it may be superseded by another 
verbal contract, that circumstances had oc« 
carred which, in the opinion of the defend^nt^ 
made it expedient that he should employ ano« 
ther overseer on the Estate, and then the 
plaintiff has a personal interview with the 
defendant, in whi'sh what I have stated occurs. 
Canal is not the only witness who says that 
this change in the position of the parties was 
]nade,and that the plaintiff consented to trans* 
fer his services from the out-door overseer's 
employment, to the indoor work of the mill, 
^he witness Raganath says : ** The manager 
*^ Apaty came and defendant said to Apaty that 
'^ plaintiff said he could do the work of the 
^ mill. The defendant went away, and plain- 
'* tiff came to the office and said to the mana- 
'* ger that defendant had ordered him to go 
*' to the house at '' La Laura ", and work in 
'' the mill. The manager then said what are 
" you going to work in the mill for Rs 40 for ? 
** you must demand Rs 80. *' From that evi- 
dence, I conclude that the evidence of Canal 
at to what took place on the 7th September 


is well founded, but that is not all. Thomas 
Andrew Carr is examined, who, as a friend, 
seems to superintend the Cash accounts of 
the defendant's estates, and he gives this evi» 
dence, speaking of what took place on the 
18th of September, when the quarrel had 
finally taken place between the parties/^ The 
'' plaintiff one afternoon came for his salarj 
*^ about 4 p. m.— the defendant said if he did 
'' not do the work for which he was engaged^ 
" he had better send in his resignation, and 

defendant said you are engaged to work as 

an employé in the mill.^^ 


a 


iC 


9» 


The plaintiff said " yes, bu^ on reflectioB 
'' I find I cannot do it.'* This evidence is* ad* 
mitted to be true by the Magistrate, and if 
that be so, it seems to me impossible to come 
to any other conclusion than that the arrange* 
ment that was made o \ the 7th of September^ 
as stated by Canal and Rngnauth, and by the 
defendant himself, must be held to be correct» 

Now if that be so, the parties consented to 
change the nature of the employment of the 
plaintiff, and the plaintiff then consented to 
work^ not in the field, but in the mill. How* 
ver, a day or two passed, and then the plaintiff 
went to Mr Hewetson and said, " I have re* 
" fleeted oyer this matter and I have changed 
'' my mind, I cannot do what I said I would» 
'^ I insist on working on the terms of my origi* 
'' nal contract **. I am of opinion that this was 
a position he was not entitled to take ; he had 
assented to the arrangements which defendant 
had made ; he had agreed to work in the mill, 
and the defendant had made arrangements 
for him ; and, after a house had been assigned 
to him on La Laura Estate, and he had been 
told to take his furniture there, and when 
Hitié was about to enter on his work, we are 
told that he changes his mind and insists in 
holding to his original bargain. Mr Hitié 
did not arrive tUl the I6th, but on that day 
the plaintiff saw that the defendant was in 
earnest in what he intended to do, and that 
he was to be superseded in his employment 
in the field, and he then goes up to make a 
last appeal to the defendant. At that inter- 
Tiew he is paid the balance of his wages, and 
this takes place : the intimation is made to 
him that he ivas to work in the mill ; he says 
he cannot do that, and he will not do it, and 
then the defendant says '^ you will leave. '* 
The next day the plaiutiff endeavoured to 
continue his work as overseer in the field, 
but he got no orders^ and the manager inform* 
ed him that if his servant worked for him he 
was to be marked as absent, he saw there 
was no alternative, and as he had positivdly 
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refused and continued of that mind, he went 
off to the Stipendiary Magistrate and swore 
his information. 

Now this matter is undouhtedly hy a little 
delicate, but jitill I think it would have been 
a reasonable act on the part of the plaintiff, 
had he agreed to do his work in the mill, even 
though in-door work h^d not suited him, and 
though the sum he was paid was inferior to 
what an indoor overseer might be entitled to, 
and thus to have completed his month on that 
footing. But he does not choose to do so, and 
applies to the Stipendiary Magistrate at once, 
and raises the present question with the de- 
fendant. 

The conduct of the cause has been some- 
what peculiar. I think that what I have 
now said is sufficient to determine the real 
point at issue between the parties, and that 
the plaintiff was entitled to more than the 
17 days work, if he remained on the La 
Laura Estate, but that as he did not do so he 
is not entitled to more, and for that the Court 
will give him judgment. But then the con- 
duct of this case in the Court below is very 
peculiar* I have mentioned what the pleas 
of the defendant were, but he occupies a 
great deal of the time of the Court in proving 
those matters which, if it be considered that 
the plaintiff was to blame, that he erred in 
the coarse of his employment, do not go in 
the least towards the settling of the case, and 
a great deal of expense was put on the case 
which was quite unnecessary. 

As to the judgment of the Magistrate, I 
must say that it does not betray any impro- 
per feeling, and does not disclose any thing 
wrong in his part towards the defendant, and 
that, in short, the Stipendiary Magistrate 
writes such a judgment as is worthy of all 
respect, though I have differed from him to a 
certain degree in one respect. But when this 
case was appealed, very extraordinary pleas 
were put forward by the appellant, the de- 
fendant in the lower Court. On thf se I do 
not desire to make any comment whatever, 
except to say that I consider them perfectly 
impertinent to the issue between the parties; 
and that the Counsel for the appellant exer- 
cised a wise discretion when he did not com- 
ment upon them, and in effect withdrew them 
from the view of the Court, they ought never 
to have found place in the appellant's plea. 

We therefore, give judgment for the de- 
fendant in the sum of Rs. 2^.66, and beyond 
this extent we quash the Magistrate's judg- 


\ 


ment. As to the costs, considering lYie man- 
ner in which this case has been condncled in 
the lower Court, and the nature of the pleas 
that have been stated, and that the defendant 
has failed in proving any damage, and that 
the matter was one of some delicacy \>etween 
the parties, and might have been avoided \)y a 
little forbearance towards each other, J am of 
opinion, and I believe my learned brother 
shares in my view, that costs should not Y» 
given to either of the parties, neither in this 
Court nor in the Court below. 


The Acting Chief Judge : 

I quite agree with my learned brother.^ I 
need not go over the grounds of the decision 
again, but I wish to make only a very few 
observations on the question of indemnity in 
which the parties laid stress, namely» that 
Regnaud not having executed the contract 
which he had undertaken after the 17 days' 
work, to work on the '• La Laura " estate, 
was bound to indemnify Hewetson* 

The case of de Touris v Hewetson shews 
that the employer can claim an indemnity, 
but in that case the amount of the damage 
suffered was proved, but we have arrived at 
the conclusion that in this case it is not 
proved. The plaintiff in the Court below 
might not have bieen entitled to the Bs 2S.66 
for the 17 days, f the other side, the defend- 
ant there, had b een able to prove that during 
the remaining days in which the plaintiffhad 
not properly fulfilled his contract, he had 
suffered a prejudice of at least Rs 1SS.66 ; bat 
he simply argued that he must have suffered 
some prejudice, and, therefore, we cannot set 
off any thing against the Rs 22.66. The ap^ 
pellant has won on certain points, and on the 
other hand, the respondent wins to the ex- 
tent of 17 days wages, the defence of Mt 
Hewetsou in the Court below having been 
that the plaintiff was entitled to nothing. 
¥nder these circumstances, we think it is just 
that the costs should be compensated in thii 
Court, and also in the Court below. 


SUPREME COURT 

Succession.— The same leoact repeated 
in two successive wills. 

Mrs. E, Desmarats, widow of E. Perroi, died 
on ZQth March 1883. — dmongit herpaperi 
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v>er0 found ttoo mils dated I8th November 
1880 and ^9th November 1882. In the 
firet wiil, a legacy oj 400 Rupees is made to 
Marthe Nozaio, Mrs PerroCs God^daughier 
^^and in the second will, this legacy is re- 
peated in exactly the same terms to the same 
person. 

The plaintiff contended that the deceased in- 
tended to leave two legacies to her God" 
daughter i. e, 800 Rupees» The Defendants 
are disposed to pay one legacy of Rs 400^ 
hut argued that the second will is but the 
repetition of the first* 

After comparing the willst the Court held that 
the legacy made to Marthe Nozaïc in the 
second will, is only the repetition oj the legacy 
contained in thejUrst will. 


NOZAIC — Plaintiff 


tersus 


DESMARAIS and others — Defendants. 


Before 
His Honor A. Mure,*— Second Puisne Judge 


and 


His Honor John Bouillard Acting Puisne 

Judge 


V. K/Vbrn — Counsel for plaintiff 
Eyemor Oanachaud, attorney for the same 

W. Newton, Counsel for Defendants 
HiJNRT Leclézio, attorney for the same 


Record No 2lB,06S 


6tA December 1883. 


Mrs. Euphémie Desmarais, widow of the 
late Henri Perrot, died in Mauritius on the 
thirtieth March of the present year. 

Amongst her papers were found enclosed 
in an unsealed enyeiopej two wills, dated res- 


pectively eighteenth November one thousand 
eight hundred and eighty^ and twenty ninth 
November one thousand eight hundred and 
eighty two. 

In continuation of the first will is a codicil 
dated twenty fourth July one thousand eight 
hundred and eighty two, the provisions^of 
which are unimportant in so far as they bear 
on the question at issue between the litigants. 

Inside of the envelope above described was 
found a slip of paper containing a list of 
debtors of the deceased, and notes in ciphers 
relating evidently to legacies made or to be 
made by the testatrix. 

In the will under date the eighteenth Nov^ 
ember one thousand eight hundred and eighty, 
a legacy of Rs. 400 or $ 200 is made to Marthe 
Nozaïc the God-daughter of the testatrix — in 
the will dated nineteenth November one thou- 
sand eight hundred and eighty two^ a legacy 
of m 2O0 or Rs. 40O is made in exactly the 
same terms^ to the same person. 

It is contended by the plain tiff,Félix Nozaïc, 
who acts as legal administrator of the Estate 
of his daughter under age, Marthe Nozaïc^ 
that these are two distinct legacies, and that, 
under the two wills above referred to, Marthe 
Nozaïc is entitled to » 400 or Rs. 800. 

The defendants, on the other hand, are 
ready to pay the amount of the legacy of 
Rs. 400 under the will dated twenty ninth 
November one thousand eight hundred and 
eighty two, — but they refuse payment of the 
legacy under the will dated eighteenth Nov* 
ember one thousand eight hundred and eighty^ 
alleging that the legacy to Marthe Nozaïc 
made by the second will, is only a repetitioa 
of the legacy made by the first will — the 
clear intention of the testatrix having been to 
make to Marthe Nozaïc only one legacy to 
the amount of Rs. 400. 

The case was fully argued before us, and 
authorities were cited on both sides. 

It seems to the Court that precedents of 
cases, having more or less analogy with the 
circumstances of the present case, have not so 
much impoi tance as the question whether it^ 
is possible from the facts and documents before 
the Court, to determine what was really the 
intention of the testatrix. 

After careful consideration^ the Court has. 
no hesitation in declaring that the legacy 
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made to Marthe Nozaïo in the second will« is 
only the repetition of the legacy contained in 
the first will. 

Apart from the document above alluded to^ 
in which is found a list of legacies correspon- 
ding with the legacies made in the second 
will, which by itself would constitute a strong 
presumption that the second will was, in 
respect of the legacies contained in it, the 
last and definitive will of the testatrix, the 
comparison of the two wills alone, enables the 
Court to come to its opinion as above expressed. 

It is to be noticed in the first place that 
several erasures have been made in the first 
Irill» by the same hand which wrote the body 
of the will. The amount of several legacies 
lias been varied, and in some cases the nature 
of the legacy has been altered. 

Now in the second will, all the additions 
and modifications which occur in the body of 
the first will are reproduced, mostly in the 
same terms as in the original deed. 

This undoubtedly shows that the second 
will was meant by the testatrix to be the copy 
of the first, after its having been modified. 
But there is more. The legacy made to 
Marthe Nozaïc is not the only one which is 
Teproduced from the first will into the second 
— all the legacies of sums of money, and even 
of articles of jewellery and of furniture which 
are to be found in the first will, are repro- 
duced verbatim in the second will. If Marthe 
Nozaïc is entitled to a double legacy, so would 
all the other legatees. — All this leaves little 
doubt in our minds that the testatrix having 
resolved to make another will, complete in 
itself, used the first will as a draft for the 
second. It follows that she did not mean the 
legacies, which are mere repetitions of those 
in the first will, to be cumulative. 

The judgment of the Court is therefore, that 
Marthe Nozaïo can only obtain the legacy of 
$ 200 or Ks. 400 as per the second will. As 
for the costs, there being heirs under benefit 
of inventory, a judgment of the Court would 
have been necessary to obtain payment whe- 
ther of a legacy of Es. 400 or of Rs. 800, the 
Îlaintifb shall therefore obtain from the de- 
mdants such costs as may be allowed in an 
uncontested demand before the Supreme Court 
for Rs. 400, but the costs of the discussion 
which has arisen in consequence of the plain- 
tiff having claimed Rs. 800 instead of Rs 400, 
to which he was really entitled^ will have to 
be borne by him. 


8IJPREME COURT 

RbTISW 07 DECISION OF JODGB IN OhAXBBRB 

dievotino deposit and ibtspectiobr ow 
Trade Books. — • Repbbssstation akd 
Communication of Books undbb Citu^ 
Code* 

This is an Application for the review of a 
Judgs*s order ^ upon an application for mi<* 
spsctton and leave to take copies of eertam 
documents, and for leave to deposit Moar 
documents in the Supreme Court, in support 
of an action for contravention of the Lam 
as to Trade marks. 

The Appellants in the first place urged thai 
the matter was beyond the juridiction of a 
Judge in Chambers» 

Held the Judge in Chambers was compeientm 

It was also argued by the Defendant^ that m 
this special case the Judge in Chambers 
hating referred the matter to the Supreme 
Courts his jurisdiction in the matter woe 
exhausted. 

Held that the Court had merely ordered the 
amendment of the original application, and 
had not thereby deprived the Judge in Cham» 
hers of his jurisdiction in the matter. 

It was further argued that under the deS 
Code, the representation of Books is not 
all'iwed, and the di^erence between represenr 
tation and communication of Books under 
the Code was distinguished. 

This point was over^ruled and the inspection 
of the Books was allowed by the Court. 

It was also contended that there was danger 
in producing the Books, and that was giving 
publicity to the affairs of the parties and 
divulging secrets^that the books and docu» 
merits might incriminate the parties-^hot 
the documents do not belong merely to the 
parties mentioned in the suit but to others. 
That the Judge in Chambers had no right 
to appoint a judicial officer to inspect the 
Books. 

Ruled that the Judge at Chambers was quite 
fight in giving the order for inspection and 
to take copies, but the Court rary the order 
by declaring that it shall take place upon 
oath, before the Master who shall cause 
extracts to be made. 
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HOLLAND & PAULY— Plaintifi 


tersuê 


WEDELES & Co. and ors -Defendants 


Before 

His Honor E. Pbllereau,— Acting Chief 

Judge 

and 

His Honor J. Rouillard-- Acting Puisne 

Judge 


P. L. ChastellieRj— Counsel for plaintiffs 
A» EoLANDo, — Attorney for the same 

y* k/Vern ' I ^^"'^^l ^^^ defendants 
A. fioHAN^ — Attorney for the same 

Record No. 2t»042 

6th December 1888. 

JUDGMENT 

Sis Honor the Acting Chief Judge : 

This is an application for the review of a 
Judge's order given on a certain application 
for inspection and leave to take copies of 
certain documents^ and for the deposit of 
those documents in the Registry of the Su« 
preme Court. 

The Judge at Chambers granted the appli- 
cation and the matter comes here for review. 

The first point taken by the appellant is 
that the Judge at Chambers had no juris- 
diction whatever, but by rule 88 of our 
General Rules and Orders^ there is no doubt 
that all applications for inspection and for 
taking copies must be made before a Judge 
at Chambers, so that he has original juris- 
diction. In England, a Judge alone can deal 
with such questions, but I cannot take that 
as a precedent for Mauritius, because in Eng- 
land a Judge has the full jurisdiction of the 
Court. The local Rule 88 says that :-» 

*^ The Judge at Chambers can order a copy 
^ or inspection of any deed, agreement^ bill 


'^ or other written document mentioned or 
'' referred to in his pleading or whereof in* 
'^ spection could be obtained by a bill of dis* 
^' oovery." Therefore the Judge at Chambers 
is competent, but it was argued also that, in 
this special matter, the application had been 
referred to the Court by the Judge at Cham- 
bers originally, and that he had exhausted 
his jurisdiction by transferring it to the Su- 
preme Court. We find, upon the reference 
made to the Supreme Court, that the Court 
has given a decision upon the application ; that 
decision was not in iUelf sufficient to enable 
the Court to carry into effect the wishes of 
the plaintiff, and the decision was that an 
amendment be made. 

The Court dealt with the application by 
ordering it to be substantially amended. 

We do not think that, under the circum* 
stances, the Judge at Chambers had no 
longer jurisdiction. By rule 33 he has juris- 
diction given to him. Exercising that jurisdic- 
tion he refers the matter to the Court ; the 
Court deals with it in a certain way and or- 
ders an amendment ; the amended application 
is not at all the original application, and it 
cannot be said therefore, that, in that amended 
application, an order had been given by which 
the Judge had divested himself of the juris- 
diction. We therefore overrule that point 
also. 

It was further argued on behalf of the ap- 
pellant that, under Art. 14 and 15 of the Code 
of Commerce, the representation of Books is 
not allowed. There is a difference made in 
that Code between the representation of books^ 
and the communication of books. The com- 
munication takes place by depositing the 
documents in the Registry where the parties 
can take cognizance of them, read them 
through and take copies.— This communica- 
tion is allowed by the Code of Commerce 
only in certain cases, which are expressly 
mentioned. The representation which is re- 
gulated by article 15 is a different things— it 
can take place in any matter which gives 
rise to contestation, provided there be, in the 
books to be represented, something concern- 
ing the difference, and if the books are in a 
distant place, the Court may order their pre- 
sentation to a neighbouring Judge or Justice 
of the Peace. Those are two very different 
cases. It has been argued that even represen» 
tation should not be allowed in this suit -We 
think that it should be allowed* I think that 
the Code of Commerce in its 15th article is wide • 
enough to cover a contestation like this «-true 
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it is, it was suggested that it was only as be- 
tween traders that that should be allowedj 
and it was also intimated that the Court had 
decided in the previous judgment that it 
should' be allowed only as between traders ; 
but, on reading that judgment^ I find that the 
Court did^not decide the point. I do not hesi- 
tate in giving mj opinion to this effect that 
even in àn*^ action which is not commer- 
cial| or between parties one of whom is 
not a trader, the books of the trader, who 
is party to the case, may be ordered to be 
produced, and this is confirmed by article 14 
of the Code of Commerce, in which it is said 
that all communication, which is much greater 
than all representation, may be ordered in 
matters of succession, which are essentially 
civil and not commercial. My learned bro- 
ther does not 1 believe follow me fully to 
that length, but (I am speaking subject to his 
correction) he is of opinion that the article is 
silent with regard to a question of damages 
like this, and that, precisely because it is 
silent, Ordinance 15 of 1881 comes into efftct. 
There is a section in that Ordinance which 
enacts, that in all cases not expressly provi- 
ded for by the law of Mauritius, the law of 
evidence and the practice of the High Court 
of Justice in England shall be applied. As 
my learned brother considers that article 14 
issilent on the point with regard to an action 
in damages like this, it is according to him 
the law of England which, by virtue of that 
ordinance, should be applied, and both my 
learned brother and I agree on this, that ac- 
cording to the law of England, there is no 
doubt whatever, the inspection of books and 
the taking of copies is allowed, as fully as 
possible in civil matters as well as in com- 
mercial matters, so that although our ways 
of arriving at the decision may be different, 
our conclusion is the same. This point will 
therefore be overruled. 

It was, however, contended that there ^as 
a danger in producing the books, and that 
was giving publicity to the affairs of the 
parties, and divulging trade secrets. There is 
an express decision amongst those quoted by 
the parties. We can find no decisions other 
than those quoted by the parties, in which it 
has been ruled that the breach of a secret 
cpuld not be considered as an objection Jto the 
light of inspection and of taking copies. — Be- 
sides, there is a means which we will adopt 
presently in order to prevent the useless di- 
vulging of a man's private affairs, and to pre- 
vent the inspection being insisted on for pur- 
poses which it would not be just to allow. 
Another objection was that the books and 


documents might criminate the parties pro- 
ducing them, but Mr Chastellier for the 
respondents has restricted his demand^ to 
the time from which the registration of the 
trade mark took place. -It may be a question 
whether the right to damages can be baseA 
upon facts which preceded the registration of 
the trade mark, but there cannot be any 
doubt that any criminal offence against tM 
law of trade marks, cannot be punished unless 
the offence has taken place after the ordin- 
ance which creates the offence, therefore them 
cannot be any criminating of parties on facts, 
which have taken place before the publication 
of that ordinance ; and as the demand for ins- 
pection is restricted to that date, and what 
precedes there can be no danger in producinff 
the documents. It was however, submitted 
by Mr. Jenkins that there was an article of 
the penal code, under which the parties might 
criminate themselves. We have read that arti- 
cle and we are of opinion that they cannot 
bring themsjelves within reach of it, it does 
not apply to the case, so there is no danger of 
their criminating themselves. 

Another point taken was that the docu- 
ments do not belong to Limonaire alone, but 
to other parties as well, all the authorities arc 
very clear on the subject, that it is necesssrj 
in order that a party to whom a book or a do- 
cument belongs in conjunction with others, 
can object to the production, that be should 
come forward and say so ; but if that party 
says nothing, although he is not a party to the 
cause, it has been ruled in as clear a manner 
as possible that the inspection can take place 
and the copies ordered. In this case, besides^ 
most of the parties are parties to the cause, 
and therefore the objection cannot at all apply* 

It has been suggested that the Judge el 
Chambers had no right to appoint Mr. Gallet. 
We think that as the books of the firm con* 
taining private business will have to be ioê^ 
pected, it is better that a judicial officer should 
have the control of that inspec tion. In a case 
before the Courts in England, it was ruled 
and it has been acted upon, that the Court cea 
take the document, look at it and see whether 
it applies to the point in contest, but we think 
that it is much better done by a judicial officer 
than any other, and however honest Mr* 
Oallet is, it is much better that it should be 
done by the Court, and if the duty is dele- 
gated, should be done b} the Master, who will 
have the power, whenever there may be a 
contestation before him that a certain part ef 
the book .refers or not to the question, to lodL 
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into it to ascertain it , and if he thinks fit^ keep 
it à secret to himself and not allow copies to 
be taken. 

These being all the points that have been 
flnbmitted^ on the whole therefore our ruling 
will be this ; that the Judge at Chambers was 
quite right in giving the order for inspection^ 
and the order to take copies, but we vary 
that order by declaring that it will take place 
before the .Master, and will take place upon 
oath. With regard to the documents and 
books themselves^ we think there is some 
vagueness in the description^ which should be 
corrected, for instance, paragraph 2 of the 
schedule is so broad and vague that it should 
not be allowed, and will be deleted altogether 
from the order of the Couit. My learned 
brother will read the special form of the 
•order. 

His Honor Mr Justice RouUlard : 

It is ordered by the Court that the Ledger 
books of Limonaire kept during the years 
1879, 1880, 1881, 188iS5,down to the 18th May 
1883 be deposited in the hands of the Master 
of the Supreme Court, who shall after inspec- 
tion made by him, cause extracts to be made 
at the expense of the plaintiff, of such parts of 
the Ledgers aforesaid as relate to invoices or 
demands of paper having thâ mark Koiland 
or Rolland frères to be sent to this Colony 
by or through Wedelès & Co. 

So. The Master of tl^e Supreme Court shall, 
after inspection, cause extracts to be made 
from the said Ledgers, of the accounts between 
Limonaire and sundry Traders designated in 
the schedule, having reference to orders given 
by the said parties to Wedelès & Co. through 
Limonaire, or to Limonaire himself for paper 
to be sent to the said parlies in Mauritius. 

So. That the defendants shall produce all 
letters of Limonaire, or copies thereof to We* 
deles & Co, relating to the aforesaid orders for 
paper to be sent to Mauritius by Wedelès & 
Co, for the account of Gunt and other traders 
designated in the schedule. 

4o. That the defendants shall produce all 
letters from Wedelès & Co, relating to the 
aforesaid orders for paper, 

m 

So. That the defendants shall produce all 
the documents enumerated in paragraph 6 of 
the schedule* 

All productions are to be on oath. 


We declare also that the demand made in 
paragraph 2 of the Schedule should not be 
entertained as being vague and indefinite. 


Costs reserved. 
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Divorce.— Custody Children. — Divorck 

DATES FROH DATE WRBN DECREE NISC 19 
MADE ABSOLUTE. — ArT. 80^ ClVlL CODK» 

In this case the Plaintiff^ applies : 

lo. That a decree Ifisi for a divorce be made 
absolute* 


2o. That he be granted the cxtstody of 
Children. 


The Court makes the decree nisi absolute, and 
rules that by article 302 of the Civil Code, 
the Plaintif toho has obtained the divorce 
is entitled to the custody of the Children^ 
reserving the right of the mother to come 
forward f and upon facts, apply for a change 
of custody. 

On the question of the date from which the 
divorce dates, the Court held that it dates 
from the making absolute of the decree 
nisi. 


GENTBAC— PlaintifiF 


versus 


GENTRAO— Defendant 


Before 

His Honor E. Pbllbrbau,— Acting Chief 

Judge 


and 


His Hohor A. Mure, — Second Puisne Judge 


W. Newton,— Counsel for plaintiff 
E. Leblanc, «-Attorney for the same. 

T. Lionel Jenkins, -«Counsel for defendant 
H. Thatchbr,— Attorney for the same. 
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of the decree nisi and the date of the decree 
absolute, it has ever since the law was intro* 
duced into England, been the law of England 
that the parties were not divorced b} the de- 
cree nisi. They remain married persons, and 
there is this passage on Browns' law of Divorce 
'' After a decree of dissolution of marriage 
** on the ground of adultery had been pro- 
'* nounced but before the time allowed for ap- 
'' pealing against the decree had elapsed the 
" wife married again held a voiil marriage." 
Chicester 32 L. J. M. & A., p. 147. In that 
case the decree nisi was pronounced and the 
«ystem of procedure that then existed was^there 
was a right of appeal to the full Court against 
the judgment of the judge of Probate and 
Divorce Court. In that case the wife divorced 
had remarried before the time for appealing 
had expired, and married the person with 
whom she was charged with having com- 
mitted adultery ; subsequently that person 
hrought an action to have that marriage de- 
dared null, and the Court annulled the mar- 
riage on the ground that the woman was still 
the wife of the man who had taken the pro- 
cedure against her in the divorce court. In 
like manner at page 308 of Mr Brown's 
book the effect of decree nisi is. stated. It 
Beems that the effect of a decree nisi id such 
that the ligamen of marriage still continues 
daring the interval between the decree nisi 
and the decree absolute, and that illicit con- 
nexion by either of the parties to the marriage 
in question is adultery. 

Therefore it is that in the Probate and Di- 
Torce Court in England the person divorced 
has, after the decree nisi has been pronoun- 
ced, asked the intervention of The Queen's 
Proctor, in order that the procedure might be 
tried again to show that the opposite side be- 
tween the date of the decree nisi and the date 
^f its being made absolute^ had so conducted 
himself that he was not entitled to the bene- 
fit of the decree which he had obtained. The 
position of matters in this colony has been 
made clear by the words to which my learn* 
ed brother has referred. 

r As to the guardianship of the children, it 
is perfectly clear that this court has not the 
option which judges in England have in de- 
termining the question. They come to it with 
a presumption in favor of the father, but that 
is modified bv all the circumstances which 
have occured in each cape. But here we have 
a special law^ the children are to be in custo- 
dy of the person who has obtained the divorce ; 
but I wish to couple with that^ the remark 
that the Courts in France seem to have exer- 


cised a very considerable amount of discretion 
in reference to the custody of the children. 
Certainly they have an uncontrolled right ta 
determine the custody of the children, prior 
to the date of the decree, and pending the 
proceedings between the parties ; but even 
after the decree is pronounced, they seem to 
have modified the law in a considerable 
degree. 

Therefore I agree with my learned brother, 
in holding that we must eptrust these child- 
ren to the party who has obtained the di» 
vorce ; but, at the same time, it will be open to 
the mother if any circumstances arise under 
which she thinks herself entitled to have thai 
decree reconsidered or modified, to npply to 
the Court to that effect. 


SUPREME COURT 

Application for a writ of mandamus to 
compel the stipendiary magistrate of 
Port- Louis to repkive an appeal against 
A decision dismissing a claim of 90 RUj 
pees —Writ declined. 

Thh is an application for a writ of Minda^ 
mu8 to compel the Stipendiary M^igistrate 
of Port Louis to receive the recognizance to 
allow the plaintiff^ to appeal from a Judg^^ 
tnent delivered by the said Magistrate die^ 
missing a claim of ninety rupees made by 
the Plaintiff against the Defendant. 

Held that the right of appeal must be given by 
express enactment, and cannot be extended 
by an equitable construction to oases not dis- 
tinctly enumerated. 

That Ordinance 12 of 1878 article 272 al-^ 
lows is an appeal only where a sum or penalty 
has been adjudged', and enacts that beyond 
the cases in which an appeal liesp thejudg^ 
ments of Stipendiary Magistrates shall be 
final and definitive» 

The Court discharges the Rule with costs. 

CASENBUVE— Plaintiff 

versus 

SATTAB-— Defendant 

Before 
His Honor A. Mure> — Second Puisne Judge 

and 
His Honor J. Boi^illard^— Acting Puisne 

Judge 
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O. Laurent, — Counsel for plaintiff 
S. Laurent^*— Attorney for the same 

The Substitute Procureur General^ counsel 

for respondent 
J* QuiBERT,— Attorney for the same 


Record No. 82,201 

lUh December 1883. 

A claim for ninety rupees having been 
niade by the plaintiff against the defendant, 
before the Stipendiary Magistrate of Port 
louis, judgment was given against the plain* 
tiff, who being dissatisfied with the decision 
of the Magistrate, gave notice of appeal and 
offered to be bound in the usual way by re- 
cognizance to prosecute the appeal before the 
Supreme Court. The Magistrate however 
refused to receive the recognizance, and the 
application of the plaintiff is that the Court 
should issue a mandamus to compel the Ma- 
gistrate to receive the recognizance of the 
plaintiff, and allow him to appeal from the 
judgment given in the Court below. » 

Art. 272 of Ordinance No. 12 of 1878, 
whicji goyems the matter of appeals from 
judgments of Stipendiary Magistrates runs 
aa follows : 


'* Any person who shall think himself 
^ aggrieved by any judgment or order of any 
'' Stipendiary Magistrate, may appeal from 
'^ any such order or judgment, provided the 
^ sum or penalty adjudged to be paid shall 
•< be more than twenty rupees ii awarded 
*' against an employer, or if awarded against 
^ a servant more than the amount of one 
** month's wages, — othervidse such judgment 
'< or Older shall be final and definitive to all 
** intents and purposes." 

It was argued by the plaintiff's Counsel 
that although the terms of Article 272 seemed 
unfavourable to his client, in as much as they 
referred only to appeals to be made in cases 
nvbere the defendant had been condemned 
either to imprisonment or to pay a certain 
sum of money, yet, it was strange that no 
remedy should have been given to a plaintiff, 
who, through misinterpretation of the law 
by the Magistrate or otherwise, would have 
failed to obtain redress ; that this Court must 
hold the intention of the Legislator to have 
been to allow the remedy of an appeal in 
Buch cases to a plaintiff— supplementing by 


its equitable jurisdiction, the restrictions ap- 
parently contained in Article ^72 of Ordin- 
ance 12 of 1878. 

It seems to the Court that the letms of 
Article 272 of Ordinance 12 of 1878, setl^ng 
forth the cases in which an appeal from the 
judgment of a Stipendiary Magistrale can be 
made are clear and precise —Article 212 doet^ 
not contemplate that appeals should be allow- 
ed in the cases where the plaintiff has failed 
in a claim for money or wages. 

The Court cannot entertain the suggestion 
that it should exercise its equitable powers, 
by entertaining an appeal iit the cases where, 
although the appeal is not allowed in express 
terms by a law, the Court may think that an 
appeal ought to lie* 

It is a well recognised principle of our law, 
that the right of appeal must be given by 
express enactment and cannot be extended 
by an equitable construction to cases not dis- 
tinctly enumerated. See Lefeuvre vs Miller 
26, L. J. M. C. 175, and Christie vs tSt Luke 
21, L.J. M. C. 153. 

But apart from the general principle above 
referred to, the very wording of Article 27f 
of Ordinance 12 of 1878 can leave no doubt 
on the subject. After stating the cases in 
which an appeal is allowed, the article enacts 
that *' otherwise such judgment or order shall 
** be final and definitive to all intents and pur- 
" poses." 

The Court in consequence discharges the 
rule given in the matter with costs. 


SUPREME COURT 

Claim of payment of Policy of Insub- 
ancb »- declined as the occupisb of 
pbemises insubbd was guilty of kb- 
gligence. 

This is a claim for payment of a PoUcy of 
Insurance which teas declined as the Court 
held that the plaintiff' had been guilty of 
negligence^ which under the eircumstanees, 
amounted to fraud as he might have stopped 
the fire in the beginning, he omittea to 
send Jor a fire engine, did nothing to save 
his good and shammed illness. 

Action dismissed with costs. 
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SOCKALINGUM,— Plaintiff 


versui 


THE BRITISH FIRE INSURANCE 

COMPANY,— Défendant 


Before 

Hia Honor Etienne Pbllereau,^-- Acting 

Chief Judge 

And 

His Honor Andbew Mure,«— Second Puisne 

Judge 


W. Newton,*— Counsel for Plaintiff 
E. Sauzier, — Attorney fur the same 

H. Galéa,^ — Counsel for Defendant 
Ernest Leblanc— Attorney for the same 


Record No. 21,783. 

lith December 1888. 

Judgment of His Honor Mr Justice Mure 

In this case, which is a claim by a person 
of the name of Sockalingum for the sum of 
Bs. 14,529.60 c. against the *' British Fire 
Insurance Company '' a very long proof has 
been laid before the Court, Tcry numerous 
questions of law have been argued and it now 
falls to the Court to deliver judgment. 

A Contract for fire insurance was entered 
into on the 6th uf October 1882, it was a 
renewal of a prcTious Contract of insurance 
which had expired in the month of March 
previous^ and it dated from the 6th of Februa- 
ry 1882 to the 6th February 1883. The 
provisional receipt shews it to be a renewal 
of the previous policy* 

In the first place the Court holds that the 
«Dnditions of the policy now sued upon, being 
in exactly the same terms as the conditions 
of .the policy previously in force in favor of 
thé plaintiff, the plaintiff must be held to have 
been acquainted with the conditions of the 
policy. Now the Contract of Fire Insu ranee 
is a contract of indemnity. It is not a contract 


by which the party can be benefited in any 
respect, or can make a profit in any respect, 
but it is a contract of indemnity which isen- 
tered fnto as a contract of good faith on both 
sides. The Court of Cassation in dealing with 
the Law of Fire Insurance, have placed it 
apparent!} upon two sections of the Civil Code, 
1134 and 1135, and we agree with much of 
the Law which was cited to us by the Coun* 
sel for the plaintiff» 

The question here is first of all, what are 
the facts upon which the Court has to decide. 

It appears that the plaintiff's agent Narain- 
samy on the afternoon of the 26th of October 
1882 proceeded to Terre Bouge on some re- 
ligious festival connected with the Hindoo 
religion, to which he belongs. He and all his 
men went there, and returned to the house 
towards night. He says at about 2 oMock in 
the morning he was awakened by smoke, that 
he told his servant to go downstairs to see 
whether there was fire in the kitchen, and to 
come back to sleep ; he found that the fire 
came from above, he ran down stairs, knock- 
ed his ki^ee against something, became in- 
sensible, was carried first to a verandah on 
the opposite side of the street, and then to the 
house of Manicumpillay at some distance 
from the fire. 

Now, we have to consider carefully whe- 
ther this fire was a purely accidental one, or 
was one of a character which raises suspicion ; 
and the result of our consideration has been 
very prejudicial to the views of the plaintiff. 
Narainsamy seems to me to make statements 
on his oath which cannot be believed. 

In the first place in his declaration before 
the Magistrate, he alleged that when he 
awoke, the whole loft was in flames, and from 
that declaration one would conclude that all 
he had to do in order to save his life was to 
make his escape' from the body oi the pre- 
mises He does not say so, but certainly that 
is the deduction which one would make from 
the declaration. His account in the witness 
box here is a totally different matter, he says 
that when he awoke he perceived smoke in 
the room where he lay — he sent his cook, a 
man named Poynen, downstairs to see if there 
was fire in the yard, if not to come back to 
sleep. In this account of the matter, to go no 
further, there is a grave and serious oontra* 
diction, and one or other of these stories is 
untrue. 

Again, he accounts for the origin of the file 
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in a way which is not satisfactory. He rag- 

Eests that it commenced on the roof of the 
ouse^ haying been communicated thereto by 
fire from Moottoo Comarun's house. Mobttoo 
Comarun occupied premises immediately ad- 

{'oining his own ; Moottoo Comarun's shop was 
)iirnt down on that night, and the Insurance 
Company paid him the sam named in his 
policy of Insurance. But it is clearly proved 
that no dinner was cooked on that day in 
Mootoo Comarun's kitchen or in the plain- 
tiff's kitchen, and that there was no fire in 
either of these kitchens after 4 o'clock on 
that day. Therefore, this suggestion as to 
where the fire came from, must be held not 
to be proved, but, rather to be disproved. 
Ag9in it is perfectly clear from the evidence 
of aill the witnesses, who were. early on the 
spot, that the fire originated in the upper 
story or loft and made its way from there to 
the roof of the house, many witnesses concur 
in giving testimony which loads to that re.Hult, 
even after Constable Chambill had got access 
to the court-yard, after having knocked at 
the door three times in three quarters of an 
hour, there was no fire on the roof visible ; 
but he says he saw through the open door of 
the house in the court yard, the upper room 
which looked simply as if it was well lighted. 
Therefore I hold that that statement of the 
plaintiff is again disproved. 

Again the demeanour and the attitude of 
the plaintiff on this occasion become most 
suspicious. According to his account, in 
running down stairs he knocked his knee 
against something, and became insensible. 
This story is untrue. It is true that he was 
found next morning in bed by Inspector Ke- 
nelly and the secretary of the fire Insurance 
Company who went in search of him ; both of 
them testify that they looked at his knee, and 
that there was no mark upon it which could 
effect a grown and strong man. But that h# 
was insensible is also untrue, for it is proved 
that while the goods in the shop were bein<ç 
saved Narainsamy stood beside the constable 
who was watching the goods in the street, and 
made no effort whatever to save any of the 

i^oods. In the enquiry into the fire in the 
ower Court, which is produced in the process, 
it is said by one witness that towards the end 
of the fire he saved a case of candles, and that 
was the- only thing he did. But it is clear 
from the evidence, not only of one constable 
but of several constables, that not one of the 
Indians belonging to the establishment gave 
a hand in the saving of the goods. There were 
no less than seven persons, including the 
plaintiff employed in the house, and not one of 


these seven persons did anything towarils 
saving the goods which were saved by the 
police. It is further testified by Chambilf that 
Narainsamy remained for three (^narters of 
an hour in the house while the fire was 
gathering strength, and after he had per- 
ceived that there was fire on his premisPÊ^ 
without making any attempt to save the \A^<:^ 
He sent no messen^^er to the fireman of the 
municipality, he did not inform the poli^p, he 
remained quietly sitting by, seeing the flames 
and refusing to open the door to the pilioe» 
man, until ap|)arently the flames had gained 
such strength that the whole house niust be 
burnt down. I can only interpret in that 
way the fact that Chambill knocked three 
times with his baton at the door of the Court 
yard at an interval of a quarter of an hour be- 
tween each before he was admitted. 

Again this man's duty first of all was te 
endeavour to save his books, so that his posi- 
tion should be known to his creditors and to 
the parties who were concerned. Tho*«'e books 
it appears, were in a room up stairs. It may or 
may not have been possible to save these boofci^ 
but the remarkable fact is that no attempt 
was made to save them. There were no !<*>« 
than seven Indians in the piemii^es, they were 
all awake and alive to the existence of the 
fire during the period of time I have mea^ 
tioned, and if we take the aratement ofNa« 
rainsamy to be true, that when he awoke 
smoke was seen, I think it is a fair deduction 
to say that at least an attempt should have 
been made to save the bfoks. But his books 
were consumed by the flames. Again tbpre 
were a great many empty tin petroleum cases 
found OQ the ground floor of the premises, the 
next morning by the police, and there is evi- 
dence by the police that they were not there 
when they were saving the goods, no tin cases 
of petroleum oil were in the shop when thoy 
saved the goods. Therefore these tin cases 
were above the shop, they were dangerousif 
near the fire and why they were so is unex- 
plained. We have no intimation why thej 
were taken upstairs. 

Again this man, Narainsamy was deep is 
dept, he says he owed Rs 8:),000 at the 
time and he nas since become insolvent. On 
the other hand, it was said for him that the 
fact that the safe contained Rs 730 and cer- 
tain jewels was a proof of his bonafideim My 
answer to that is this, that he probably com* 
prehended that the safe was fire proof and 
that the property in it was perfectly certaia 
to be saved. 
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Again it is said that the policy of insurance 
was not in existence at the date of the fire^ 
and that if he had intended fraud he would 
have waited until after the policy of insurance 
had been issued, but it does not follow that 
be was not aware of the Contract which had 
been entered into between him and the com- 
pany, and it is a remarkable fact that shortly 
after this Contract was renewed the fire took 
place. But the yiew which the Court feels 
bound to give effect to, and that which is suf- 
ficient for the determination of this case is, 
that there has been gross negligence which is 
equivalent to fraud. We are quite aware 
that simple acts of negligence are insured 
against by the Insurance Company, but from 
tbe facts which I have detailed we have come 
to be of opinion that in this case there has 
been negligence amounting to fraud. 

That being so, the Court does not think it 
necessary to enter into any of the five ques- 
tions of law which were discussed between 
the parties, or to determine the effect of cer- 
tain conditions which appear in this policy 
of insurance^ but holding that the fire is very 
suspicious in its character, and that the con- 
duct of Narainsamy duiing the beginning of 
the fire was such as to amount to gross ne- 
gligence and neglect of his duties, and such 
as put it out of his power to prove his own 
case, the Court is of opinion that the action 
must be dismissed. 

His Honor the Acting Chief Judge : 

I quite agree with what my learned brother 
ha) said. Tnis Contract of insurance against 
fire is one of indemnity for goods destroyed 
by fire. If that destruction has takon place 
by the mere negligence of the insured, or his 
servant, it does not vitiate the Contract and 
prevent its having its effect, but all American, 
English and French decisions agree^ and it 
bas been ruled that if that negligence on the 
part of the insured amounts to fraud, he is not 
entitled to recover the amount of the indem- 
nity. Applying that principle to the facts of 
this case, we think it is clearly shewn that 
there was such negligence on the part of Na- 
rainsamy-^it is not shewn exactly how the 
the fire began, it cannot be said that Narain- 
samy is guilty of having participated in set- 
ting the fire, but what is clearly shewn is 
this, that the destruction of the goods by 
the fire was owing to the negligence of Na- 
rainsamy. who might have stopped that fire 
in the beginning, who gave no notice to the 
fire engine people, and who did nothing to 
save the goods, he was shamming illness and 


in fact, behaving in such a manner that the 
Court has come to the conclusion that he 
must have acted with a view to allowing the 
fire tQ destroy the goods. 

We have come to the conclusion that the 
destruction was due mainly to that negligence, 
which under the circumstances amounted to 
fraud. 

I therefore think with my learned brother, 
that the insured is not at all entitled to re- 
cover, and that the action should be dismissed, 
and it is hereby dismissed with costs. 
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Claim of a debt by PRiNCiPAL^ACTiOTT.ii-* 
Validation of attachment. — Référ- 
ence BY Judge in Chambers to Supreme 
Court. 

In this case a principal action was raised by 
the plaintiff against the defendant to en* 
force the payment of a sum of money 
claimed by him» 

The plaintiff also lodged two oppositions in^ 
the hands of Mr M, Toutette, and the other 
on a sum in the Commercial Bank» 

Hie validation of these attachmcfits had been 
applied for in Chambers, but upon objec- 
Hone raised by the defendant, the Judge 
referred the matter as to the Commercial 
Bank to Hie Supreme Court for considcra^ 
tion together with the principal action. 

Im the principal action, Gentrac the husband 
urged that the debt was not due, as accord* 
ing to agreement it was to be paid by 
instalment. 

The Court gave judgment accordingly. 

The question of the attachment of the money 
in the Commercial Bank was not followed 
up by the plaintiff, as in the meantime the 
money attached in Tourette*s hands proved 
sufficient to pay the debt. 

The Court discharged the attachment. 
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BONNIN— Plaintiff 


tersui 


GENTRAC & wife— Defendants. 


Before 

His Honor A. Mitre, — Second Puisne Judge 

and 

His Honor J. Bouillard^^— Acting Puisne 

Judg«. 


H. Galea,— Counsel for plaintiff 

A. Rolando,— Attorney for the same. 

V. Delafaye,— Counsel for Gentrac the hus- 
band one of the defendants. 
E. Leblanc, — Attorney for the same. 

T. Lionel Jenkins, — Counsel for Gentrac 

the wife the other defendant. 
H. Thatcher,— Attorney for the same. 


Record No. 21,977 


18/A December 1884. 


JUDGMENT 

Mr Justice JI/wf<?:— This is a case in 
^hich a claim being due by Gentrac the 
wife to Bonnin for a certain sum, he raised 
a principal action in this Court against the 
wifej at the same time calling the husband. 

These parties were married under the '' ré- 
gime " of separation of goods, but of course 
it was necessary that the husband should be 
made a party to the cause. In like man- 
ner Bonnin, the Creditor, raised two attach- 
ments in order that the debt due to him might 
be made good— one ot these attachments was 
on a sum of money in the hands of an auc- 
tioneer in this town called Tourette, the other 
was on a sum of money in the Commercial 
Bank. That sum of money was in the name 
of Gentrac, the husband, and therefor^ to 
succeed in making good his claim against that 
sum of money, it was necessary for him to 
prove that though prirniTfacie it did belong 


to the husband, being in his name^ yet that 
it was in truth the property of the wife. What 
the validity of the attachment came tQ he 
considered in Chambers, objections were IW4i| 
on the part of Gentrae the husband, and I 
believe on the part of Gentrac the wife al<«o^ 
with the result that an order of reference was 
pronounced by the Judge at Chambers direct* 
ing the validity of the attachment to be con- 
sidered along with the principal action. The 
principal action came on for hearing, and 
there being diderences between the husband 
and the wife, the latter admitted the claim of 
Bonnin and admitted his light against the 
fund which had been attached. The husband 
on the other hand, took up the position that 
tlie debt was not due, it being payable bj 
instalments and therefore that the plaintiff 
wfi« not entitled to bring an action for the 
exaxu There were other defences stated, among 
others, that this fund did not belong to Gen- 
trae the wife. Upon the first head of this de- 
fence witnesses were calUd and heard, and 
the Court gave a judgment against Gen- 
trac the wife and found Gentrac the husband 
liable in expenses. 

Now we are told that these e^J penses were 
paid by Gentrac the husband, and that is not 
denied by Mr Jenkins for Gentrac trie wife, 
but at any rate whether that sum of costs 
was paid or not, it does not seem to affect the 
question of the attachme-it in reference to 
which the order we have now to consider was 
made. The Couit at a different time came te 
consider tlis que>tion of the attachment, and 
a suit seems lo have been about xo commence 
between the par<ies, in which the right of 
property in tie sum in the hank was to be de- 
termined ; but it turned out that the propeity 
which A<r Marins Touiette had was being 
realised, and on bring realised tnesuni irhich 
he he had in his hands appeared to be suffi* 
cient to pay the debt of Bonnin the creditor^ 
and, accord -ngly an order was pronounced, 
which, although it does not appear to be an 
order of consent, vet seems to be of this nature 
that it was suggested by the parties at the 
Bar. Part of the order is " ttiat Mr Tourette 
'^ sworn auctioneer do pay to Bonnin out o£ 
^^ the funds in his hands belonging to Mrs 
'' lientrac the amount of Bonnin's claim in 
" principal intere^t and costs. *' But this or- 
der proceeds *^ that Qentrac the husband 
** do pay into the Registry a sum equal te 
'' the costs ineuirul by Bonnin and by Mrs 
'^ Gentrac since the reference of this case 
** from Chambers, hs to which sum the rights 
" of the parties are rrscfved. That after pay- 
f' ment by Mr Tourette to Honnin and after 
'< deposit by Gentrac the husband as abore 
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^* ordered the attachment lodged on the 11th 
*^ May last with the Commercial Bank be 
•* discharged. ** 


This is certainly a very peculiar order^ for 
it is to he observed that this is to be a snm 
deposited by Gentrac, the husband, and that 
he himself and Bonnin and Mrs Oentrac have 
all their rights upon it reserved. So that it is 
possible that as soon as he had made the de- 
posit be would be entitled to say, *^ The oir- 
** cumf tances are such that I am entitled to 
^' uplift that sum and neither Bonnin the cre- 
^'ditor nor Mrs Gentrac has any right whatever 
*' to it/' It is clear that Bonnm, whose t^hole 
debt has been paid in principal interest and 
costs, has no right whatever as against Gen- 
trac for double payment of these costs ; bi^t 
pirobably at the time the Court gave the order 
tl^ere was danger that Gentrac as soon as the 
order of attachment wasdischarged, might take 
tbie money lying in his own name without 
pnying any of the costs that were legally due 
by himi that is to say^ he was liable to Bon- 
nin in costs, and it was doubtful whether these 
costs would be paid by the sum in Mr Tou- 
rette's hands ; and therefore this addition to 
the order seems to have been made. It also 
seems possible that the Court oonsidered that 
the eventual rights of his wife^ if she had any, 
to that money m the Bank would be frus- 
trated, and these appear to be the reasons why 
the order was made in the tormsin which it 
is now couched. It is ceitainly made in very 
extraordinary terms, but it is an interlocutory 
judgment and it follows from it that if Gen- 
trac the husband does that which he is direct- 
ed to do in the preceding part of this part of 
the order which I am considering, a benefit 
is to accrue to him by the attachment being 
discharged, and so enabling him to uplift this 
money. But now we are told that other cre- 
ditors lodged attachments about the same 
time with the Commercial Bank, and have 
attached this sum, that he has no desire to get 
any benefit whatever by this order, and in 
short we understand that there are attach- 
ments which at present prevent the payment 
of the sum in the Bank to Gentrac until fur- 
ther order, and that there is not now any 
danger of Gwtrac receiving that sum of 
money until the properly in it is determined, 
80 that the restriction made by the Court in 
the order complained of is now of no avail* 

The plaintiff in this action for the validity 
of the attachment does not appear, he ceases 
to prosecute the action, and very naturally, be- 
cause it is stated that he has received the 
vrhole of his debt in principal interest and 


costs. It follows, th#ni that the attachment 
of the money at his instance in the hands of 
the bank has no '^ raison d'etre " at all, and 
that it must be discharged. 

The Court holds, in the circumstances of 
this oa^^ that the true course to follow will 
be to discharge this attachment, and that no 
costs shall be given in favor of either of the 
parties who appeared at the Bar. 


SVPIISMB C!OI7RT 


CURATOB OF VaCAKT EsTATES SENT INTO 
POSSESSION OF AN EsTATB REPUTED VA- 
CANT, BUT OF WHICH AN HeIR WAS SUB* 
8EQUENTLT SHEWN TO EXIST.— CURATOR 
MAINTAINED IN POSSESSION. 

In this ease the Curator toai êeni into poir 
session of a portion oj land reputed to bo 
vacant, which was claimed by the plaintif. 
Among other thirds she pleaded tKat at the 
time the Curator wae sent into possession, 
the Estate was not vacant as an heir to the 
Estate existed. 

A delay of a year was given to the Plaintiff^ 
to adduce proof of her allegation, and on 
the case again coming before Court, she 
succeeded in establishing that an heir to 
the property was living at the time the 
Curator was sent into possession, and she 
urged that the Curator had been improperly 
sent into possession of the land. 

Held that altho^ the heir existed, it was not 
shewn that there was at the time the Curator 
was sent into possession a ^* knovm heir '^ 
according to Art, 811 of the CivU Code. 

That it is not for the^ Curator when applying 
to be put in possession of an Estate reputed 
to be vacant, to shew that there are no heirs 
to the Estate in existence. 


CURATOR OP VACANT ESTATES,-^ 

Plaintiff. 


versuê 


WIDOW LIONNET,— Defendant. 
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IRêtotê 


Hit Honor Sir A. O. Ellis^ Kt. Chief Judge 

and 
Hit Honor Ahbbbw Mttrb^— Puitno Judge. 


Lotns RouiLLARDj— Countel for Plaintiff. 
EuGÈNB Leclézio^ — Attorney for the same* 

William Newton,— Coantel for Defendant» 
Fbédbrio Robert^ — Attorney for the same* 


Beeord No. 1»,451 


mh AprU !B88. 


In this action an interlocutory judgment 
was pronouuced by the Court on the 23rd 
June 1881 sisting proceedings for one year, in 
order to afford the Defendant an opportunity 
of adducing further evidence on a question of 
fact material to the disposal of a preliminary 
objection raised by the Defendant, It will be 
remembered that the Defendant pleaded that 
the Curator of the Vacant Estates has no 
title or capacity to bring the present action, 
in respect that the Estate of which he was 
tent into possession was not vacant» In sup- 
port of this Plea the Defendant produced do- 
oumentory evidence with the view of showing 
that an heir of Jean Baptiste Michel de 
Launay, in the person of a Mrs. Joly, existed 
at the date of the order of possession in the 
plaintiff's favour^ and contended that the 
existence of this heir prevented the succession 
de Launay from being vacant ; as the evidence 
adduced did not appear to us to be sufficient 
to establish the character of Mrs. Joly as 
heir^ we granted the defendant a delay to 
adduce further evidence oh this head, and 
pointed out that, even in the event of her 
being successful in satisfying us on this pointi 
it was further necessary for her to show that 
Mrs* Joly Iras in the sense of Article 811 of 
the Civil Code^ a '' known heir '' of Jean 
Baptiste Michel de Launay. 

The delay having now expired the case 
again came before us, and it was admitted by 
the Plaintiff that the Hnkt wanting in the 
chain of evidence had beeii supplied, and that 
Mrs. Joly's character as a great grand niece 
of Jean Baptiste Michel de Launay, oould 
not any longer be disputed by him» 


Assuming therefore, for the purposes of 
discutsion, that| at the dat» éf the order o£ 
the possession in favour of the Curator, there 
existed an heir of Jean Baptiste Michel de 
Launay in the person of Mrs Joly, we must 
now examine whether her existence took the 
succession out of the category of vacant sue» 
cessions ; and rendered the order of 18th Sep- 
tember, 1876, sending the Curator in posset- 
tion of the succession of Jaan Baptiste Mi- 
chel de Launay, invalid and powerless to 
confer on the plaintiff the right to insist in 
this action. 

By Article 811 of the Civil Code the cir- 
cumstances wader which a sucotttidn it 
'' reputed '* vacant, and in which a Curator 
may be appointed, are definedb It is in ite 
first place noteworthy that the article dost 
not speak of vacant successions, but of stt«* 
cessions which are '' reputed " * to be vacant. 
It follows that a Curator may be appointed 
to a succession which in truth is not vacant, 
and that the state of matters contemplated 
by the article is that in which a presumption 
arises that a succession is vacant. It is not 
disputed that with one exception, the condi- 
tions mentioned which must concur in order 
to render the succession one which, in law, 
is reputed vacant, exist. The delays mention* 
ed have expired — it is not pretabded that any 
one came forward to claim the succeesion— • 
but it is maintained by the Defendant that 
the existence of Mrs. Joly prevented Ûft 
succession being vacant, as she must be re- 
garded as an '^ héritier connu ** a ^^ known 
heir.*' What is meant by this expression 
as used in this article ? The defendant main- 
tains that having now, when her right was 
challenged by the Curator, succeeded in es- 
tablishing the character of Mrs. Joly as an 
heir ; she must be regarded as a " known 
heir " whose existence prevented the succes- 
sion fram being vacant, at first sight it cer- 
tainly seems that such a construction is not 
one which gives its full meaning to the lan- 
guage of this' Article. If the Defendanta' 
contention be sustained .k wc^ld seem to 
erase from the text of the ward ''connu " and 
to leave the clause as if it run : " Lorsqu'il 
n'y a pas d'héritier ** ** when there is no 
heir." This is a very serious objection to the 
defendant's pretention, and further inquiry 
shows that her interpretation oannot be ao- 
cepted as the sound construction to be g^ven 
to the expression used here. It must be borne 
in mind, that the question before ut is not 
whether Mrs Joly or other claiming in her right 
may not be entitled to claim 4his Estate, but 
whether the mtreiaot of her existence ren- 
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âers the otàêt of possession lield by the Plain- 
tiff null anji Toid» and debars him even from 
judicially demanding to be put in possession 
of this Estate. The point before us is a pre- 
liminary plea to the Plaintiff's action, and 
does not touch the merits o£ the suit. Xi may 
be that the defendant now stands in the 
rights of Mrs. Joly, and as representing her, 
can plead to the Plainiifis' demand all that 
Mrs* Joly could have pleaded^ that jpoint will 
arise on the merits^ but what we nave now 
to determine is whether the existence of an 
heir irrespective of any right on the part of 
the Defendant to invoke her rights^ is a bar 
)o this suit. 

Bearing this is mind, if we examine the 
consequence of the Defendant's construction 
of this article, we shall find that these confirm 
the impression that the meaning which she 
seeks to give to the term ^' héritier connu '* 
cannot be countenanced. If the mere existence 
of an heir prevents a succession from being 
reputed vacant, then the Curator can only 
be sent into possession of a succession when 
he can establish that as a matter of fact, no 
heir exists, a burden of proofs which in most 
cases would be utterly impossible. But such 
a conclusion would lead to this anomalous re- 
sult, that while one of the great objects 
sought to be attained by the putting the 
Carator in possession^ is the safe guarding of 
the rights of possible but unknown heirs, and 
the providing of a representative of the sue* 
cession,against whom claims could be enforced, 
his appointment according to the argument of 
the Defendant could only be validly made 
when there were found to be no heirs existing 
whose rights he could protect, and creditors 
of the succession would be prevented from 
obtaining the appointment of a Curator 
against whom they could exercise their rights, 
except in the most rare and exceptional cir- 
cumstances. Further, the very policy of the 
Law, shows that this construction is inadmis- 
sible, for our law contemplates that when an 
heir ultimately presents himself, he may ap* 
ply for an. ^zder requiring the Curator to 
divest himself in his favour ; while, if the 
mere existence of an heir struck at the foun- 
dation of the Curator's title, and rendered the 
order in his favour null and void, an heir on 
presenting himself might challenge the whole 
mtromissionfi of the Curator, and demand 
that the order should be set aside as bad and 
ab initiOm 

These considemtioos confirm our opinion 
that the construetion contended for here by 
the Defendant, which (as we have already 


seen) fails to give to the words in this article 
their full and proper effect— cannot be adopt^ 
ed as the sdund reading of the at tide» 

m 

But, if the existence per se of an heir does 
not present a bar to the succession being in 
the language of the article ** reputed vacant,^' 
can Mrs. Joly be held to have been at the 
date of the order of possession a '' known 
heir ? *' la interpreting the term ** connu," we 
think that while on the one hand the fact of 
the existence of an heir being ignored by the 
C^rator, is not sufficient to render a succes- 
sion one which is legally reputed vacant, on 
the other, the mere fact that one or two indi- 
viduals are aware of the existence of an heir, 
does not prevent the succession from being 
reputed vacant. The words " héritier connu " 
must be read as signifying generally known 
to those interested in the affairs of the succes- 
sion. As we have seen, one great object of the 
appointment of a Curator to a vacant succès- 
8oin,is to enable those who have claims against 
it to exercise them. If a " known heir *' exists 
against whom these rights can be enforced, 
one great object with which such appoint- 
ments are made would disappear, no^ can 
we say that in this case, at the date of the 
order of possession, Mrs. Joly can be regarded 
as having been a " known heir." The burden 
of establishing this lies on the defendant, and 
we do not think that she has succeeded in sa- 
tisfying it. Par from Mrs., Joly*s character 
having been generally known, as we have 
seen, it is only after obtaining a long stay 
of proceedings that the Defendant has been 
able to establish her character as heir. It is 
true that a fjpt may be known, the proof 
of which is attended with great difficulty. 

But apart from an affidavit made by Gabriel 
Hypolite Lionnet on the 4th November 1879^ 
to the effect at that date he believes Mrs. Joly 
to be entitled to a share in the succession de 
Launay, we have no evidence which could 
entitle us to say that the Defendant has suc« 
ceeded in proving that in September 1876, 
the date of the order of possession, Mrs» Joly 
was in the sense of article 811 a '* known 
heir '* of J. B. M. de Launay. 

An examination of the best commentators 
fortifies us in the conclusion to which we have 
come, viz : that the mere existence of an heir, 
unless he be known to possess the character 
of heir, does not suffice to prevent the succès* 
sion being reputed vacant, and the valid ap« 
pointment of a Curator. Thus Laurent, whom 
the Defendant cited as an authority, observes 
(VoL 103, 186.) *' La vacance de l'hérédité 
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est une question Ae litit ; la loi ne peut pi9 
'^ tenir compte d'un représentant qui est 
^* ignoré, jusqu'à ce qu'il se présente pour 
^ réclamer l^érédité." (See also Demolombe 
Vol. 153, 410). 

• 

We are accordingly cf opinion that the de* 
iSendant has failed to satisfy the burden of 
proof incumbent on her, or to sbow.tlMt on 
iSth September 18)6 there existed u^' knovn 


hèir, '' (within the meaning of these words 
as used in Article Sll of the Qifil Code) 
whose existence prevented" the mfccessioa 
of Jean Baptiste Michel de Laufiay fin^ 
being reputed vacant, and rendered iftviâ||||( 
the Older lending the Plaintiff into pOB* 
session of his succession-— and Wf bios t ^re^ 
fore repel the preliminary objâttion to tlâ 
Curator's tjUIe to institute the presmt ao* 
tion. • ' . 
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End of the year 1883. 
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Desperle», L 

Herchenroder, T 

Laval, V 

Chazal, P. R. de 

Victor, F 

Mallet, F 

Ducray, V. G. - 

Gautray, C < 

Sicard, N 

Simonet^ F 


1842 

1846 

1846 

1848 

1851 

1858 

1853 

1853 

1853 

1859 

1860 

1860 

1860 

1860 

J861 

1861 

1861 

1862 

1863 


Bitot, A^...*^»-^..: 1863 

Betuel, A. ....••. •• 1863 ^ 

Boulle, V 4 ïsés 

Ritter, G.A ...^. 1864 

Rohan, A .'...^1864 

Halais, J • .«..v 1865 

Sauzier, E.« .»«^... 1866 

Commarmond, A 1867 

Rous8et,C.'. 1§7^ 

Wohmitz, L.;,.....^.>î/Uw:i67ô ' 
Rolando, A.s....;.*.\5i;.'..i871 

St. Pern, L. de? 1871 

Ganachaud, E ,• 1871 

Elie, J ; 1871 

LasteUe,P •. 1872 

Leblanc, W.- 1872 

Arnal^G 1873 

Vaudagne, E 1874 

Kœnig, G, 1874. 


Bouloux G....#*^.ih« 1876 

ThajbchèrrH.M 1876 

li^hoste, A.-.....^ 1877 

Giraudeau, G 1877 

Leblanc, E « 1877 

G. Herchenroder '. .„ 1877 

liesveaux. A.... ••••*• ••••••» 1878 

L. Lafitte ......i. 1878 

E. Chaillet • ; J878 

v»4 A*, initie «••,••« , .^* Xoti- 

G. DTEmmerea d» Char- 
- moy •.... ..^^^ 1879 


V. Daqtss^-t...^.^^^... '1879 


H. Leclério*.»,^;'^,.;^.., 18W 
W. H.EdwaJfl8.v.*;.4..i 1881 

E. Colin.., :,..: .1888 

H.Hutean#.... ^..... 18851 


\ 
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I 


> 


i 


j 


.^v*- 


i 
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